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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act, 1937 


AssociATED Mitk Propucers, Inc. AMA Docket No. 
M 131-8. Producer-handler status — failure to meet 
requirements for — Milk stored as gratuitous bailee 
was “‘received’’ at plant — Market Administrator’s 
determination not arbitrary or discriminatory — 
Petition dismissed, except for one issue 


Bascock Dairy Company oF Onto, THE, et al. AMA 
Docket No. M MM-3. Order denying interim relief 


Borpen, Inc. AMA Docket No. M 63-2. Secretary’s 
actions — Lawfulness of with respect to location 
differentials — Uniform price requirement — Eco- 
nomic trade barrier — Written comments constitut- 
ing ‘‘hearing”’ 

Petition dismissed 


COURT DECISION 


Maricotp Foops, Inc. v. Eart L. Butz. 8th Cir. Filed 
March 13, 1974. Appeal from U.S.D.C. Minn. 
Order of Judicial Officer (31 A.D. 1115) affirmed 


(No. 15,956) 


In re THE Bascock Dairy Company or Onto, et al. AMA Docket 
No. M MM-3. Decided August 13, 1974. 


Order denying interim relief 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Robert N. Sayler, Washington, D.C. for petitioner. 
John H. Sandor and Garrett Stevens, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.). The proceeding was instituted by 49 milk handlers 
operating pursuant to the terms of 43 Federal Milk Marketing 
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Orders and also by the Milk Industry Foundation and the In- 
ternational Association of Ice Cream Manufacturers. Petitioners 
complain that under the milk orders, they are not advised of the 
Class II or manufacturing milk prices which handlers are required 
to pay for milk used in Class II products until the month after the 
milk is utilized by the handlers. Petitioners contend that such 
“retroactive” pricing is not “in accordance with law.” 


As in the case of a motion for preliminary injunction, a very 
strong showing must be made to warrant the granting of interim 
relief. See, e.g., Inre J. W. Joyce, et al., 24 Agriculture Decisions 
754 (1965); Virginia Petroleum Job. Ass’n v. Federal Power 
Comm'n, 259 F.2d 921, 925 (C.A. D.C.). 


Although petitioners believe that they are ‘“‘being injured by 
retroactive pricing and are strongly motivated to eliminate that 
practice” (Brief, p. 11), they ‘“‘are not making a claim for damages 
caused by retroactive pricing, nor are they attempting to place a 
dollar figure on the impact of that procedure’”’ (Brief, pp. 10-11). 
On the other hand, granting the application for interim relief 
would require a change in the pricing provisions of the 43 
marketing orders involved in this proceeding. The Department 
found, in issuing the orders, that all of the terms and provisions of 
the orders, including those involved in this proceeding, were 
necessary and appropriate to effectuate the declared policy of the 
Act. Considering the tenuous nature of the petitioners’ showing 
as to irreparable damage and the extreme action that would be 
involved in amending the provisions of 43 milk orders, the ap- 
plication for interim relief should be denied. 


In addition, upon the limited inquiry appropriate to this 
preliminary proceeding, it is concluded that petitioners’ right to a 
favorable decision on the merits is not sufficiently strong to 
warrant the granting of interim relief. 


Accordingly, petitioners’ request for interim relief is denied and 
the application is dismissed. 


(No. 14,957) 


In re AssociateD Mitk Propucers, Inc. AMA Docket No. M 
131-8. Decided August 14, 1974. 
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Producer-handler status — failure to meet requirements for — Milk stored as 

gratuitous bailee was ‘‘received’’ at plant — Section 8c(5)(G) not applicable — 

regulation of petitioner’s milk within reach of commerce power — Market 

Administrator's determination not arbitrary or discriminatory — Petition 
dismissed except for one issue 


Where petitioner stored milk from unregulated source at its plant as gratuitous 
bailee, such milk was “‘received’’ at the plant, and petitioner thereby lost 
its producer-handler status for the month. 


Although the Market Administrator correctly determined that the stored 
milk should be pooled and priced (as well as the milk bottled by petitioner), 
the petition is granted with respect to the pooling of the stored milk since 
the amount of money includes only about $225 and this is a poor test case 
as to this issue. 


James W. Smith, Scottsdale, Arizona, for petitioner. 
Victor W. Palmer, for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a case of harsh facts! ‘‘Harsh facts make bad law.”’ But 
not here. 


The petitioner instituted this proceeding under § 8c(15)(A) of 
the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. 608c(15)(A)), to review the determination made by the 
Market Administrator of Order No. 131, as amended, that the 
petitioner owed monetary obligations for the months of July and 
September 1972, under the Order, as a ‘‘handler.’’ The Market 
Administrator determined that the petitioner was not entitled to 
exemption from Order obligations for these two months as a 
‘‘producer-handler.’’ Order No. 131 regulates the handling of milk 
in the Central Arizona marketing area (7 CFR Part 1131). 


The Administrative Law Judge decided against petitioner as to 
September, from which no appeal was taken; and in favor of 
petitioner as to July, from which an appeal was taken. Ac- 
cordingly, the issues now relate solely to July 1972. 


In the month of July 1972, the petitioner stored at its Arizona 
plant milk from an unregulated source in California for Flagstaff 
Milk Company, of Flagstaff, Arizona. By reason of this, the 
Market Administrator determined that the petitioner was not 
entitled to exemption as a “‘producer-handler’’ for the month of 
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July. The definition of ‘‘producer-handler’”’ in § 1131.11 of the 
Order excludes a person who “‘receives’’ any fluid milk or milk 
products at its plant from an unregulated source. 


The petition was filed on January 16, 1973, together with an 
application for interim relief. Respondent filed answers to both 
petitions. The Judicial Officer entered an Order denying the in- 
terim relief sought. 


On March 21, 1973, a hearing was held in Phoenix, Arizona, 
before William J. Weber, Administrative Law Judge. Petitioner 
was represented by James Wilson Smith, of Maxwell, Johnson 
and Smith, Scottsdale, Arizona. Respondent was represented by 
Victor W. Palmer, Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. 


The Administrative Law Judge filed an initial decision on 
November 28, 1973. He found that the milk involved herein was 
not used by the petitioner, but was merely stored at its plant asa 
courtesy to Flagstaff Milk Company, in the absence from the city 
of petitioner’s President. ‘“‘The origin and the destination of the 
milk Petitioner stored were both outside the Order market area 
and provisions”’ (Initial Decision, p. 5). The Administrative Law 
Judge further found (Initial Decision, p. 6): 


The simple fact is, Petitioner is a relatively inexperienced producer- 
handler whose operating personnel entered into this arrangement to assist 
one of their customers with no realization of the possible legal con- 
sequences that might flow from it. It was a mistake. 


* * * 


Considering all of the circumstances established herein, it cafinot be said 
that the milk temporarily stored by Petitioner from July 20 through July 
24, for Flagstaff, was milk received at the plant so as to disqualify 
Petitioner from its producer-handler exemption for the month of July 1972. 


The Administrative Law Judge concluded (Initial Decision, p. 


The milk stored by Petitioner for Flagstaff dairy under the facts herein 
was not milk ‘‘received”’ at the plant so as to violate the Order provisions, 
nor such as to nullify the producer-handler exemption of Petitioner for July 
1972. 


The respondent appealed to the Judicial Officer, to whom final 
administrative authority to decide cases under the Agricultural 
Marketing Agreement Act of 1937 has been delegated (37 F.R. 
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28475; 38 F.R. 10795).' Oral argument before the Judicial Officer 
was heard on July 24, 1974, in Phoenix, Arizona. 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or the 
purpose for which it is used, and for the payment to all producers 
delivering milk to all handlers under a particular order of uniform 
minimum prices for all milk so delivered. The procedure is 
generally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A. 
D.C.), certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk used by each pool 
handler by multiplying the quantity of milk he uses in each class by the 
class price and adding the results. The values for all handlers are then 
combined into one total. That amount is decreased or increased by several 
subtractions or additions. * * * The result is divided by the total quantity 
of milk that is priced under the regulatory program. The figure thus ob- 
tained is the basic or uniform price which must be paid to producers for 
their milk. Each handler whose own total use value of milk for a particular 
delivery period, i.e., a calendar month, is greater than his total payments 
at the uniform price is required to pay the difference into an equalization or 
producer-settlement fund. Each handler whose own total use value of milk 
is less than his total payments to producers at the uniform price is entitled 
to withdraw the amount of the difference from the equalization or 
producer-settlement fund. Thus a composite or uniform price is effectuated 
by means of the equalization or producer-settlement fund. 


In view of the different situations in the various milk marketing 
areas, there is a wide variation in the pricing provisions of the 
orders. For a general description of the milk marketing regulatory 
program under the Act, see United States v. Rock Royal Co-op., 
307 U.S. 533, 542-545; Lehigh Valley Coop. v. United States, 370 
U.S. 76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 
762, 764 (C.A. D.C.). See, also, Brooks, ‘‘The Pricing of Milk 
under Federal Marketing Orders,’”’ 26 George Washington Law 
Review 181 (1958). 


‘‘Producer-handlers” are exempt from the foregoing pricing and 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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pooling provisions of the Order, and they are not required to pay 
administration expenses under the Order (7 CFR 1131.60). The 
term ‘‘producer-handler’’ is defined as follows (7 CFR 1131.11): 


§ 1131.11 Producer-handler. 
‘*Producer-handler’”’ means: 


(a) Any person who is both a dairy farmer and the operator of a plant 
from which fluid milk products are disposed of in the marketing area on 
routes and who: 


(1) Receives at his plant, or acquires for disposition on routes, fluid 
milk products only from: 


(i) His own farm production, and 


(ii) Fluid milk products obtained by transfer from pool plants or 
other order plants in an amount not to exceed 5 percent of his total fluid 
milk product disposition for the month or 5,000 pounds, whichever is less; 


(2) Does not reprocess or convert milk products into a fluid milk 
product except to increase the nonfat milk solids content above that of the 
fluid milk product received; 


(3) Furnishes proof satisfactory to the market administrator that: 


(i) The maintenance, care, and management of all the dairy 
animals and other resources necessary to produce the entire amount of 
milk handled (other than that received from regulated plants) is the 
personal enterprise of and at the personal risk of such person in his 
capacity as a producer, and 


(ii) The operation of such plant is the personal enterprise of and 
at the personal risk of such person in his capacity as a handler. 


(b) A governmental agency that operates a milk plant, except that a 
plant operated by such agency shall be a pool plant if bulk milk is delivered 
during the month by such governmental agency to another plant that is a 
pool plant and a written request is filed by the agency with the market 
administrator asking that its plant be considered a pool plant. If such a 
plant is made a pool plant at the request of the governmental agency for 1 
month and thereafter resumes the status of a nonpool plant, it shall not be 
eligible for pool plant status again until it has been a nonpool plant for 12 
consecutive months. 


The regulations provide that the term ‘‘fluid milk products” 
includes ‘‘milk” (7 CFR 1131.15). 


FINDINGS OF FACT 


1. Petitioner is an Arizona corporation which operates a dairy 
farm and a milk processing plant at Tempe, Arizona. 


2. Petitioner distributes milk in the Central Arizona marketing 
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area in the form of a packaged, pasteurized Grade A product and, 
in addition, sells milk in bulk to the Flagstaff Milk Company in 
Flagstaff, Arizona. 


3. Petitioner contracted with Flagstaff Milk Company to 
supply Flagstaff with up to 35,000 pounds of milk in bulk per 
week from petitioner’s farms. Since petitioner did not produce 
sufficient milk in July 1972 to fulfill that contractual obligation, 
Flagstaff purchased milk from Challenge Foods Company, 
Commerce City, California, which is an unregulated supply plant. 
In order to save $200 or $300 transportation costs, Flagstaff Milk 
Company bought two tankers of milk from Challenge Foods 
Company and pulled them behind a single truck. However, 
Flagstaff Milk Company did not have sufficient storage capacity 
for both tankers. The petitioner stored one of the tankers con- 
sisting of 27,000 pounds of milk for several days as a ‘‘courtesy”’ 
to Flagstaff Milk Company. No storage payment was made to the 
petitioner. The petitioner did not at any time own the stored milk. 


4. The 27,000 pounds of milk referred to in finding 3 was 
pumped into the petitioner’s silo on July 20, 1972. The silo has 
five compartments, holding a total of 80,000 pounds of milk.? 


5. Flagstaff Milk Company, subsequent to the July 20, 1972, 
transfer of 27,000 pounds of milk into petitioner’s silo, obtained 
milk from that silo sometime during the period July 21, 1972, 
through July 24, 1972, by having milk transferred from the silo to 
its tank truck of 19,000 pounds capacity on two separate oc- 
casions. During the period Flagstaff’s milk was stored by 
petitioner, other milk belonging to petitioner was pumped into the 
same silo. 


6. Petitioner did not report the July 20, 1972, receipt of milk 
from Challenge Foods Company, to the Market Administrator. 


7. At no time prior to the July 20, 1972, storage of milk for 
Flagstaff Milk Company, or prior to the hearing herein, did 
petitioner contact the Market Administrator to inquire whether 
the storage would be construed as petitioner having received milk 
at its plant whereby it would lose its ‘“‘producer-handler’’ status 
under Order No. 131 for the month. 


8. The Market Administrator, upon learning of the July 20, 
1972, storage of milk, determined that it constituted milk received 


2. The record does not show clearly whether the 27,000 pounds of Flagstaff’s 
milk was stored in compartments separate from petitioner’s milk (See Tr. 25). 
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from an unregulated source. The Market Administrator ac- 
cordingly determined that petitioner was, for the month of July 
1972, a handler subject to, and not exempted as a “producer- 
handler’ from, the monetary obligations of Order No. 131. 


CONCLUSIONS 


Under Order No. 131, a person loses his status as a “‘producer- 
handler”’ (thereby losing his exemption from the pooling and 
pricing provisions of the Order) for any month in which he 
fr] eceives” any milk at his plant from an unregulated source (7 
CFR 1131.11). The Order is clear and unambiguous. It does not 
say “‘receives and uses.” It does not say ‘‘receives for use by the 
producer-handler.’’ It does not say ‘‘purchases.’’ It merely says 
‘“‘receives.’’ A person is not a ‘“‘producer-handler”’ for any month in 
which he “‘ [r] eceives at his plant’’ any milk from an unregulated 
source (7 CFR 1131.11). 


In July 1972, 27,000 pounds of milk from an unregulated source 
were pumped into petitioner’s milk silo at its plant and stored 
there for several days. This milk was received at the petitioner’s 


plant, and, therefore, petitioner lost its ‘‘producer-handler’”’ 
exemption for the month of July 1972. 


The petitioner’s President admitted that the 27,000 pounds of 
milk were received at its plant within the ‘‘dictionary definition” 
of the term “receive” (Tr. 26-27). 


The term “[r] eceives”’ is not defined in the regulations. In the 
absence of a definition, it is presumed that a word is used in its 
ordinary signification. Jonesv. Liberty Glass Co., 332 U.S. 524, 
531; United Statesv. Stewart, 311 U.S. 60, 63; Old Colony R. Co. 
v. Commissioner, 284 U.S. 552, 560; Miller v. Robertson, 266 
U.S. 243, 250; Bruhn’s Freezer Meats v. U.S. Department of 
Agriculture, 438 F.2d 1332, 1838 (C.A. 8); Volkart Brothers, Inc. 
v. Freeman, 311 F.2d 52, 58 (C.A. 5). 


The Market Administrator charged with the responsibility of 
enforcing the Order interpreted the word ‘‘[r]eceives’’ in ac- 
cordance with its normal, dictionary definition. His interpretation 
is entitled to great weight. Lawson Milk Company v. Freeman, 
358 F.2d 647, 650 (C.A. 6); Allen M. Campbell Co. Gen. Con., 
Inc. v. Lloyd Wood Const. Co., Inc., 446 F.2d 261, 265 (C.A. 5). 
See, also, Udall v. Tallman, 380 U.S. 1, 16-17; Bowles v. 
Seminole Rock Co., 325 U.S. 410, 413-414; Federal Comm’n v. 
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Broadcasting Company, 309 U.S. 134, 143, fn. 6; Norwegian 
Nitrogen Co. v. United States, 288 U.S. 294, 335; United Truck 
Lines v. Interstate Commerce Commission, 189 F.2d 816, 817 
(C.A. 9), certiorari denied, 342 U.S. 830; L. Gillarde Co. v. 
Joseph Martinelli & Co., Inc., 169 F.2d 60, 60-61 (C.A. 1), cer- 
tiorari denied, 335 U.S. 885; Armstrong Co. v. Walling, 161 F.2d 
515, 517 (C.A. 1); Superior Packing Co. v. Porter, 156 F.2d 193, 
195 (C.A. 8), certiorari denied, 329 U.S. 788; Bowlesv. Mannie & 
Co., 155 F.2d 129, 133 (C.A. 7), certiorari denied, 329 U.S. 736; 
Bowlesv. Cudahy Packing Company, 154 F.2d 891, 892 (C.A. 3); 
In re Yasgur Farms, Inc., 33 Agriculture Decisions 389, 417-418 
(1974); In re Weissglass Dairy Corporation, 32 Agriculture 
Decisions 1004, 1055 (1973), affirmed, Weissglass Gold Seal 
Dairy Corporationv. Butz, 369 F. Supp. 632 (S.D.N.Y.). 


The doctrine of affording considerable weight to the Ad- 
ministrator’s interpretation is particularly applicable in the field 
of milk. As stated by the Court in Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (C.A. 2): 


The Supreme Court has admonished us that interpretations of a 
statute by officers who, under the statute, act in administering it as 
specialists advised by experts must be accorded considerable weight by the 
courts. If ever there was a place for that doctrine, it is, as to milk, in 
connection with the administration of this Act because of its background 
and legislative history. The Supreme Court has, at least inferentially, so 
recognized. 


In addition, ‘‘producer-handler’’ status is an exception to the 
general regulatory scheme of the Act, and as such the exception 
must be strictly construed. See Trade Comm’n. v. Morton Salt 
Co., 334 U.S. 37, 44-45; Phillips Co. v. Walling, 324 U.S. 490, 
493; Schlemmerv. Buffalo, Rochester &c. Ry., 205 U.S. 1, 10; 
Detroit Edison Co. v. Securities & Exchange Commission, 119 
F.2d 730, 739 (C.A. 6), certiorari denied, 314 U.S. 618; Shilkretv. 
Musicraft Records, 131 F.2d 929, 931 (C.A. 2), certiorari denied, 
319 U.S. 742; In re Yasgur Farms, Inc., 33 Agriculture Decisions 
389, 405 (1974); In re Andrew W. Leonberg, 32 Agriculture 
Decisions 763, 800 (1973), appeal pending. 


Moreover, there have been many cases interpreting milk Orders 
in which it was held that milk was ‘“‘received”’ at a plant in cir- 
cumstances involving less of a physical receipt than in the present 
case. 


In Queensboro Farms Products v. Wickard, 137 F.2d 969 
(C.A. 2), the Court held that milk moved as cream to a handler’s 
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second plant, where the cream was transferred from large trucks 
to small trucks at the plant or in the street adjacent to the plant, 
was “received” at the handler’s second plant. This resulted in the 
handler having to pay a higher price for the cream under the Order 
than he would have had to pay if the cream were not regarded as 
“‘received’’ at the handler’s second plant. The cream was at the 
handler’s second plant ‘‘from ten minutes to an hour” (137 F.2d at 
974) while it was being transferred to the smaller trucks. The 
Court held (137 F.2d at 981): 


The Secretary decided that here the milk moved as cream to a second 
plant, the Long Island City plant, where it was received in that form and 
from which it left in that form. Appellant contends that the cream was not 
“received at” and did not ‘‘leave’’ the Long Island City plant, because the 
shifting of the cans at or near that plant did not constitute ‘‘receiving”’; 
that the “second plant’’ at which, in each instance, the cream was 
“‘received’’ was that of a purchasing ice-cream manufacturer, who sold the 
milk in that form; and that therefore appellant is entitled to an ice-cream 
classification. The Secretary decided that the Long Island City plant was a 
‘second plant’’; that the cream was there received and was ‘‘moved from” 
that plant, even as to those transfers from the large to the smaller trucks 
which were made in the street adjacent to the building. We cannot say that 
the Secretary erred in his decision that the operations in the adjacent street 
were operations at the ‘‘plant.’’ So considering the plant, we cannot say 
that the Secretary was wrong in deciding that the cream was ‘‘received”’ 
and ‘‘moved from” that plant, and that it was a ‘‘second plant.”’ 


The Queensboro case was followed, and similar results were 
reached, in Jn re Fiorlat Dairy Products Corporation, 11 
Agriculture Decisions 251 (1952), and In re M. H. Renken Dairy 
Co., 11 Agriculture Decisions 264 (1952). In the Fiorlat Dairy 
Products Corporation case, supra, the Judicial Officer held (11 
Agriculture Decisions at 262): 


If the Seventh Street premises constituted a ‘“‘plant,”’ it was not 
necessary that the cream enter the physical confines of the building or be 
processed in the plant in order to be received at and moved from the plant. 
It is sufficient that the cream come within the ‘“‘orbit of operations’’ of the 
plant. Queensboro Farm Products, Inc. v. Wickard, 137 F.(2d) 969 
(C.C.A. 2d, 1943); In re Grandview Dairy, Inc., 1 A.D. 133 (1942). 


In Shawangunk Cooperative Dairies v. Jones, 153 F.2d 700 
(C.A. 2), discussed in detail infra, the Court held that milk which 
came to the plant of a handler as a ‘mere gratuitous temporary 
bailee” (153 F.2d at 701) was ‘“‘received’’ at the plant and was 
subject to the pooling and pricing provisions of the Order. 


In In re Charmed Land Dairies, Inc., 13 Agriculture Decisions 
199, 206-207 (1954), the Judicial Officer held that milk stored 
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overnight at a handler’s plant was ‘received’ at the plant, 
requiring the handler to pay into the producer-settlement fund the 
difference between the Class I and Class II milk prices on such 
milk. The petitioner, for several months, stored overnight at its 
plant bottles of milk being sold directly by Magnolia Dairy to 
jobbers or independent routemen. Magnolia Dairy collected for 
such bottled milk directly from the jobbers and routemen. In 
holding that the milk was ‘“‘received’’ by the petitioner at its 
plant, the Judicial Officer stated (13 Agriculture Decisions at 
207): 


The petitioner places great emphasis on the fact that petitioner did not 
purchase this milk so delivered. However, this fact is immaterial as.the 
receipt of milk under the order is not conditioned upon the payment of 
consideration. A gratuitous bailee, which is petitioner’s status with 
respect to this milk, may ‘‘receive’’ milk at its plant for the purposes of the 
act. Shawangunk Cooperative Dairies, Inc. v. Jones, 153 F.(2d) 700 
(C.C.A. 2d, 1946). In view of the facts set forth above as to the delivery 
and handling of this milk, it is concluded that the bottled raw milk 
delivered by Magnolia Dairy to petitioner during the period January 1, 
1952, to May 14, 1952, was ‘‘received’”’ at petitioner’s fluid milk plant for 
the purposes of section 925.70(a)(5) of the order. Shawangunk Cooperative 
Dairies, Inc. v. Jones, supra; Queensboro Farms Products, Inc. v. 
Wickard, 137 F.(2d) 969 (C.C.A. 2d, 1943). Under the order and the act, 
the market administrator is not compelled to go beyond receipt of milk by 
a handler to investigate legal ownership, etc. 


Hence the Market Administrator’s interpretation of 
‘‘[r]eceives” in the present Order is consistent with the prior 
decisions interpreting other milk Orders under the Act. 


The loss of the petitioner’s ‘“‘producer-handler’’ exemption for 
the month of July 1972 in the circumstances of this case is a very 
harsh and unfortunate result. Although the petitioner was 
contractually obligated to supply milk to Flagstaff Milk Com- 
pany, and petitioner stored the milk for Flagstaff when it could 
not fulfill its contractual obligation, there is no evidence that 
Flagstaff would have sought damages from petitioner for its 
failure to meet its contractual obligation. Moreover, petitioner 
saved Flagstaff only $200 or $300 by storing the milk. On the 
other hand, petitioner lost its ‘‘producer-handler’’ status for the 
month,’ which cost it about $7,500. Obviously, neither the 
petitioner nor Flagstaff contemplated the effect of the storage on 
petitioner’s ‘‘producer-handler’’ status. 


The storage occurred when the petitioner’s President was out of 
town. As stated by the Administrative Law Judge (Initial 
Decision, p. 6): 
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The simple fact is, Petitioner is a relatively inexperienced producer- 
handler whose operating personnel entered into this arrangement to assist 
one of their customers with no realization of the possible legal con- 
sequences that might flow from it. It was a mistake. 


However, the Market Administrator has no authority to amend 
the Order to protect a handler from the consequences of unwise or 
mistaken action. It is the duty of the Market Administrator to 
‘‘la]dminister the order in accordance with its terms and 
provisions” (7 CFR 1000.3(b)(1)). Any amendments must come 
from the Secretary of Agriculture—not the Market Ad- 
ministrator. 7 U.S.C. 608c(1). See, also, Fosterv. Freeman, 271 
F. Supp. 33, 38-39 (S.D. N.Y.); In re Heber Valley Milk Com- 
pany, 31 Agriculture Decisions 1319, 1332 (1973), affirmed, Heber 
Valley Milk Co. v. Butz, 32 Agriculture Decisions 1630 (D. Utah), 
reversed and remanded because of inadequate District Court 
findings, No. 73-1725 (C.A. 10), decided June 26, 1974. If the 
Order produces inequitable or harsh results, the remedy is by 
means of an amendment to the Order by the Secretary. Until the 
Order is amended, the plain terms of the Order must be 
followed. * 


If the Market Administrators of approximately 60 milk Orders, 
regulating over $4 billion worth of milk annually, had the power to 
alter the terms of the Orders to effectuate what they regarded as 
equity in each case, the entire regulatory program would break 
down. Also, suspicions would arise that their views were in- 
fluenced by extraneous factors such as friendship, political af- 
filiation, campaign contributions, etc. 


The duty of a Market Administrator to follow the Order as 
written irrespective of harsh consequences was stated in the 
recent case of In re Heber Valley Milk Company, 31 Agriculture 
Decisions 1319, 1332-1333 (1972), affirmed, Heber Valley Milk 
Co. v. Butz, 32 Agriculture Decisions 1630 (D. Utah), reversed 
and remanded because of inadequate District Court findings, No. 
73-1725 (C.A. 10), decided June 26, 1974, as follows: 

The Market Administrator is required to follow the Order as written. 
Any amendments must come from the Secretary of Agriculture—not the 
Market Administrator (7 U.S.C. 608c(1); see, also, Foster v. Freeman, 
271 F. Supp. 33, 38-39 (S.D. N.Y.)). If the Order produces inequitable or 
harsh results, the remedy is by means of an amendment to the Order by 


the Secretary. Until the Order is amended, the plain terms of the Order 
must be followed. 


3. An amendment to permit petitioner to retain ‘‘producer-handler’’ status for 
July 1972 in the circumstances of this case would not appear administratively 
desirable, see, infra. 
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Perhaps one of the harshest applications of a milk order was involved in 
General Ice Cream Corporation v. Benson, 217 F.2d 646 (C.A. 2), af- 
firming the order of the Judicial Officer ‘‘on the opinion of District Judge 
Foley, D.C. N.D.N.Y., 113 F. Supp. 107.” In the General Ice Cream case, 
the petitioner stored cream during the surplus season and utilized the 
cream as required during specified months. It was entitled under the Order 
to a storage cream payment of $10,525.37. The Order provided that claims 
for storage cream payments must be made not later than 30 days after the 
month during which such frozen cream is utilized. The storage cream was 
utilized in January 1947 and the claims were not filed until March 7 and 10. 
This was the first month in which a time limit had been set forth in the 
Order for filing claims. Previously claims could be filed at any time. There 
was no question in the case about the fact that the petitioner earned the 
storage cream payments. The Market Administrator rejected the claims 
only because they were filed about a-week late. 


The District Court in the General Ice Cream case upheld the Market 
Administrator’s interpretation, stating that “‘the plain words used allow 
this interpretation, no matter how harsh it may be in its result and it is 
impossible for me to conclude that such interpretation and application 
were unreasonable and arbitrary, that the ruling was unjustified under the 
terms of the order in this respect and not in accordance with law” (113 F. 
Supp. at 108). 


During the oral argument in the Court of Appeals in the General Ice 
Cream case, the Court expressed concern, in its questions to Government 
counsel, because of the extreme harshness of the result contended for by 
the Government. The Court seemed satisfied with the explanation that the 
Market Administrators regulate over a billion dollars worth of milk (now 
over $4 billion) in a highly competitive industry. If the Market Ad- 
ministrators have the power to alter the orders for one handler based on 
their judgment that an application of the order produces a harsh result, 
they will have the power to favor certain handlers and discriminate against 
others. This would give the Market Administrators the power of economic 
life or death over the regulated handlers. However, if the orders must be 
followed by the Market Administrators, “‘letting the chips fall where they 
may,’’ all handlers are in a position to compete based upon ability and 
efficiency. I believe that that position was sound then, and is equally 
sound at the present time. 


Similarly, in In re Marigold Foods, Inc., 31 Agriculture 
Decisions 1115, 1119 (1972), it is stated: 


It is important to keep in mind the limitations on a Market Ad- 
ministrator’s authority. He is the agency the Secretary of Agriculture has 
appointed to administer and apply the terms of a milk marketing order as 
the Secretary has drafted it. The Market Administrator cannot alter or 
refashion the Order’s terms and provisions to meet changing practices or 
to do what he regards as equity. (See 7 CFR 1061.20-1061.22). 


Hence the issue in this proceeding is limited to whether the Market 
Administrator applied the terms of Order No. 61 to petitioner in ac- 
cordance with their meaning as drafted. Questions of policy, desirability, 
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or the evaluation of the effectiveness of the marketing order and its terms 
and provisions are not encompassed by this proceeding. United States v. 
Mills, 315 F.2d 828 (C.A. 4), certiorari denied, 375 U.S. 819. If a petitioner 
seeks an alteration of the Order’s terms and provisions as they apply to its 
operations, this would require the Order’s amendment through public 
rulemaking proceedings at which all affected members of the industry 
could participate. Such amendment proceedings are not uncommon, and, 
in practice, the various marketing orders are amended often to reflect 
changes in marketing conditions and provisions being changed through 
adjudicatory proceedings under section 8c(15)(A). 


The duty to enforce the Order as written, despite its harsh 
application in this case, is analogous to the duty of courts to 
enforce Congressional enactments despite their harsh results in 
some cases. 


But we must adopt the plain meaning of a statute, however severe the 
consequences. ‘ 


‘ 


Administrative officials and reviewing courts have no ‘‘power to stray 
from the provisions of the governing statutes only because a particular 
case presents hard facts.’’® 


“Upholding the act as embodying a principle generally fair and doing as 
nearly equal justice as can be expected seems to import that if a particular 
case of hardship arises under it in its natural and ordinary application, that 
hardship must be borne as one of the imperfections of human things.” ® 


If the consequences of the act are illogical, unreasonable, or undesirable, 
in the opinion of congress, it, and only it, can make a change. This court 
cannot by judicial interpretation alter a statute.’ 


But the arguments urging the broadening of a * * * statute beyond its 
plain meaning to avoid harsh results are more properly addressed to 
Congress than to the courts. ® 


Although it is irrelevant in this proceeding to consider whether 
an amendment to the Order would be desirable permitting a 
person to retain his ‘“‘producer-handler’’ status for the month in 
the circumstances of this case, it would seem that such an 
amendment would be highly undesirable. The economic theory of 
the ‘‘producer-handler’’ exemption is that the ‘‘producer-handler”’ 


4. Jay v. Boyd, 351 U.S. 345, 357. 


5. Fearing v. Commissioner of Int. Rev., 315 F.2d 495, 499 (C.A. 8). 


6. Dominion Hotel v. Arizona, 249 U.S. 265, 269, per Justice Holmes, quoting 
from his prior decision in L. & N. R.R. Co. v. Barber Asphalt Co., 197 U.S. 430, 
434. 

7. Amshoff v. United States, 228 F.2d 261, 266 (C.A. 7), certiorari denied, 351 
U.S. 939. 

8. Helvering v. Ohio Leather Co., 317 U.S. 102, 110. 
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is a self-contained production, processing and distribution unit 
who does not share his Class I milk utilizations with the other 
producers supplying milk to the area, and does not count on the 
other producers to meet any of his needs. See 34 F.R. 16550- 
16551; 27 F.R. 4783; In re Yasgur Farms, Inc., 33 Agriculture 
Decisions 389, 403-404 (1974). 


It is of the utmost importance under Order No. 131 that the 
‘“‘producer-handler’’ receive almost no milk from other sources. If 
the “‘producer-handler’’ were permitted to receive milk from other 
sources, he could produce the exact quantity of milk for which he 
could find Class I utilizations, and then draw on the pool’s surplus 
milk to meet his peak demands. In such circumstances, he would 
be ‘“‘riding the pool,” i.e., counting on the pool to produce enough 
surplus milk to take care of his peak needs while not sharing the 
benefits of his Class I utilizations with the other producers. He 
would be getting all of the advantages of the regulatory program, 
e.g., stable production and marketing conditions in the industry, 
and freedom from riots and cutthroat competition which existed 
prior to the program, without sharing any of the burdens of the 
surplus problem inherent in this area. 


On the other hand, when the “‘producer-handler”’ has to produce 
enough milk to take care of all of his own peak Class I needs, the 
‘“‘producer-handler”’ receives only the surplus price (rather than 
the uniform blended price received by other producers) for his 
surplus milk. Hence the average price the ‘‘producer-handler”’ 
would receive from all of his milk would, theoretically, be the 
same as the uniform blended price received by all other producers, 
if the other producers produced only enough milk to handle the 
peak Class I needs of the market. In practice, however, the other 
producers produce substantial additional quantities of surplus 
milk, and, therefore, the ‘‘producer-handler’ has a distinct 
economic advantage over the other producers. 


Claims to ‘‘producer-handler’’ status have been frequently 
litigated because of the economic benefits resulting therefrom and 
because of the variety of schemes and devices handlers have 
employed to claim ‘‘producer-handler’’ status. As stated in Jn re 
Independent Milk Producer-Distributors Association, 20 
Agriculture Decisions 1, 28 (1961): 


The regulatory scheme set forth in such section is merely an attempt to 
prevent the evasion or circumvention of the distinction established in the 
order between producer-handlers and handlers by methods employed in the 
past or those that could be reasonably anticipated. In the past, elaborate 
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and ingenious schemes have been employed to achieve apparent producer- 
handler status and thus to circumvent regulation. See, e.g., Elm Spring 
Farm, Inc. v. United States, 127 F.2d 920 (1st Cir. 1942); In re Martin & 
Costa, 4 A.D. 636 (1945); In re John Velozo, 5 A.D. 739 (1946), and cases 
cited therein. ° 


If handlers were able to circumvent the requirements of the 
Order by employing spurious schemes to claim ‘‘producer- 
handler’’ status, it would bring chaos to the milk industry. As 
stated in Elm Spring Farmv. United States, 127 F.2d 920, 927 
(C.A. i): 


The result inevitably would be that the whole regulatory scheme would 
break down. The maintenance of the uniform blended price to each 
producer, whether or not his milk goes predominantly into the fluid milk 
market, is impossible unless handlers who have more than the market 
average of fluid milk sales make the prescribed equalization payments into 
the pool. The Act and the Order seek to achieve a fair division of the more 
profitable fluid milk market among all producers, thereby eliminating the 
disorganizing effects which had theretofore been a consequence of cut- 
throat competition among producers striving for the fluid milk market. 
This is clearly set forth in the opinion in United States v. Rock Royal Co- 


operative, Inc., 1939, 307 U.S. 533, 548, 550, 59 S. Ct. 993, 83 L. Ed. 
1446. 


An amendment to the Order permitting a person to retain 


‘“‘producer-handler’’ status while storing milk for other persons 
might lead to the use of spurious schemes to retain ‘‘producer- 
handler”’ status. A ‘‘producer-handler,’’ who needed extra milk to 
fulfill his needs, could ‘‘store’’ milk for another handler, use the 
stored milk, and when he later produced enough of his own milk, 
deliver his own milk in place of the milk originally stored. 


The Market Administrators do not have sufficient staff to 

insure that ‘‘stored’’ milk is not used and replaced by other milk. 
Since milk is a fungible commodity, milk Orders are based on 
allocating milk received at a plant to a particular use by the 
handler irrespective of the actual origin of the milk which is used 
in a particular manner by the handler (see, e.g., 7 CFR 
1131.46).'° The milk regulatory program functions with a small 
9. See, also, Brown v. United States, 367 F.2d 907, 910-911 (C.A. 10), certiorari 
denied, 387 U.S. 917; Cosgrove v. Wickard, 49 F. Supp. 232, 233-238 (D. 
Mass.); In re Yasgur Farms, Inc., 33 Agriculture Decisions 389 (1974); In re 
Andrew W. Leonberg, 32 Agriculture Decisions 763 (1973), appeal pending. 
10. The allocation provisions of the Order are not at issue in this proceeding. 
Cases sustaining allocation provisions include Bailey Farm Dairy Co. v. An- 
derson, 157 F.2d 87 (C.A. 8), certiorari denied, 329 U.S. 788; In re Bauer’s 
Dairies, 4 Agriculture Decisions 528, 539 (1945), affirmed, sub nom. Beatrice 
Creamery Company v. Anderson, 75 F. Supp. 363 (D. Kan.); In re DeCoursey 
Cream Company, Inc., 9 Agriculture Decisions 195, 199-200 (1950); In re M. H. 
Laipson & Co., 22 Agriculture Decisions 1194, 1209-1213 (1963). 
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staff from each Market Administrator’s office, and depends 
largely on an examination of the books and records of each 
handler. If the Market Administrators had to determine how each 
receipt of milk at a plant was actually used by the handler, this 
would be impossible in many cases due to mixing, and, moreover, 
would require an army of investigators to administer each of the 
(approximately) 60 marketing Orders. Since it would be totally 
unworkable to determine the actual usage of particular milk, it is 
essential that the milk Orders be based on what the person 
“receives’’ at his plant, irrespective of what then happens to that 
particular shipment of milk. The allocation provisions of the 
Order then assign the total receipts of milk by a person to his total 
milk ‘‘uses.”’ 


Hence an amendment to the Order to permit a person to store 
milk from unregulated sources, while retaining his ‘‘producer- 
handler’”’ status, would appear to be highly undesirable since it 
would require the Market Administrator to verify the actual use 
of particular milk. 


Presumably, when the Assistant Secretary used the word 
“‘[r] eceives” in the ‘‘producer-handler”’ definition at issue herein, 
he had in mind the foregoing administrative difficulties that 
would be present if he used other language incorporating ‘‘pur- 
chases” instead of “‘ [r] eceives’’ (see 34 F.R. 16550-16551; 27 F.R. 
4783). For example, the Assistant Secretary said as to the 1969 
amendments in effect in July 1972 (34 F.R. 16550-16551): 


Likewise, the order should continue to provide that such person [ie., a 
“‘producer-handler’’] may not purchase fluid milk products from other 
dairy farmers or from a nonpool plant without losing his exemption under 
the order. This may be accomplished by providing that fluid milk 
products received at the plant of a producer-handler or acquired for route 
disposition may be derived only from own farm production and fluid milk 
products transferred from pool plants or other order plants subject to the 
aforesaid limitations (emphasis supplied). 


The use of ‘‘[r] eceives’”’ instead of ‘‘purchases”’ was evidently 
deliberate. In any event, however, the legislative history of the 
Order affords no basis for construing ‘‘[r]eceives’’ as “pur- 
chases.” In fact, the Order would not make sense, literally, if 
“fr]eceives” were replaced by ‘‘purchases’’ since the sentence 
refers not only to milk obtained from others, but also to milk from 
“His own farm production” (7 CFR 1131.11(a)(1)). 


The petitioner argues that there is no authority under the 
statute to impose obligations on it for July 1972 since the statute 
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applies only to milk ‘‘purchased”’ by a handler. Section 8c(5)(A) of 
the Act provides that Orders may contain terms and conditions as 
follows (7 U.S.C. 608c(5)(A)): 


(A) Classifying milk in accordance with the form in which or the pur- 
pose for which it is used, the fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers (emphasis supplied). 


Section 8c(5)(C) provides (7 U.S.C. 608c(5)(C)) — 


for making adjustments in payments, as among handlers (including 
producers who are also handlers ), to the end that the total sums paid by 
each handler shall equal the value of the milk purchased by him at the 
prices fixed in accordance with paragraph (A) of this subsection (emphasis 
supplied). 


Two distinct issues are presented by the facts in this case as to 
the statutory authority to regulate petitioner, although 
petitioner’s brief does not delineate the separate issues. 


One issue, which is by far the most important in the case from a 
monetary standpoint, relates to whether there is statutory 
authority to regulate (i.e., pool and price) milk which petitioner 
produced on its farms and bottled at its plant in July 1972. The 
second issue is whether there is statutory authority to pool and 
price the 27,000 pounds of milk which was merely stored by 
petitioner at its plant and then delivered to Flagstaff. 


The first issue, i.e., whether the Secretary has statutory 
authority to pool and price the milk produced and bottled by the 
petitioner has been settled in the affirmative. Section 8c(5)(C), 
quoted above, specifically refers to ‘“‘adjustments in payments, as 
among handlers (including producers who are also handlers)”’ 
(emphasis supplied; 7 U.S.C. 608c(5)(C)). The Act requires no 
exemption from regulation for milk produced and handled by the 
same person. The only relevant exemption is as follows (7 U.S.C. 
608c(13)(B)): 


No order issued under this chapter shall be applicable to any producer in 
his capacity as a producer. 


It is settled that the Secretary is authorized by the Act to fully 
regulate ‘‘producer-handlers’’ even if they receive no milk from 
anyone else (Freeman v. Vance, 319 F.2d 841, 842 (C.A. 5), 
certiorari denied, 377 U.S. 930; Ideal Farms, Inc. v. Benson, 288 
F.2d 608, 609-618 (C.A. 3), certiorari denied, 372 U.S. 965). 

The Secretary is not required to provide any exception for 
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‘“‘producer-handlers.”’!! 


Since the Secretary has statutory authority to fully regulate a 
handler which produces its own milk, he manifestly has statutory 
authority to regulate such a handler in certain circumstances, 
e.g., if it stores unapproved milk at its plant as a gratuitous 
bailee. As stated in Queensboro Farms Products v. Wickard, 137 
F.2d 969, 980 (C.A. 2): 


Since the Secretary was not required by the Act to create any * * * 
exception, he had a wide discretion as to the manner in which he contrived 
it. * * * The Secretary cannot of course, deviate from the requirements of 
the statute merely to avoid difficulties of administration or to facilitate 
enforcement of the Act; but when, as a matter of grace, he exercises his 
discretion in granting an exception he may properly take that factor into 
account. Considering the complexities of administration of such an Act, 
and the plain intention of Congress to give the Secretary wide discretion in 
devising regional milk plans (and the classifications incident thereto), the 
courts must be slow to intrude on his exercise of that discretion, if for no 
other reason than that, being inadequately staffed, they are incompetent 
to undertake the task of constructing and supervising milk marketing 
programs. 


Regulating the milk actually handled (i.e., bottled) in July 1972 


by the petitioner from its own production was clearly authorized 
by the Act. 


However, there remains the issue, involving about $225, as to 
whether there is also statutory authority to regulate (price and 
pool) the 27,000 pounds of milk stored by petitioner as a 
gratuitous bailee. The statutory question presented in this respect 
is identical to the question that would be presented if a handler, 
who bought all of his milk from producers, also stored some milk 
as a gratuitous bailee. 


This issue should also be resolved against the petitioner. The 
Act speaks in terms of pooling and pricing milk “‘purchased”’ by a 
handler, but the word ‘‘purchased”’ in the Act has been given a 
much broader interpretation than its literal meaning. It has been 
held to mean “acquired for marketing.’’ United States v. Rock 


11. The ‘‘producer-handler’’ exemption was sharply criticized in the Report to 
the Secretary of Agriculture by the Federal Milk Order Study Committee (1962), 
p. 57, which states: 


Historically, exemption from regulation has been given to certain han- 
dlers, particularly public-owned processors and producer distributors. 
Little justification exists today for exemption from regulation and only 
under the most unusual circumstances, should such exemptions be 
granted. 
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Royal Co-op., 307 U.S. 533, 578-580; Freemanv. Vance, 319 F.2d 
841, 842 (C.A. 5), certiorari denied, 377 U.S. 930; Ideal Farms, 
Inc. v. Benson, 288 F.2d 608, 611-618 (C.A. 3), certiorari denied, 
372 U.S. 965; Elm Spring Farm v. United States, 127 F.2d 920, 
927 (C.A. 1). 


In Shawangunk Cooperative Dairies v. Jones, 153 F.2d 700, 
704 (C.A. 2), the word “‘purchased”’ in the Act was given even a 
broader meaning than ‘‘acquired for marketing.’’ It was held to 
include milk received by a ‘‘mere gratuitous temporary bailee.’’ In 
the Schawangunk case, Meadow Valley Farms, a corporate 
handler, ceased to operate its plant but, in order that some 50 
producers who had formerly delivered milk to it might maintain 
entrance to the marketing area, it arranged to have their milk 
delivered to plaintiff’s plant. Plaintiff (Schawangunk Cooperative 
Dairies) then sent the milk out for pasteurization and returned it 
to Meadow Valley Farms. When plaintiff was made accountable 
for the milk, under the pooling and pricing provisions of the Act, 
it brought suit. In reversing the District Court, which held the 
Order not applicable to a ‘‘mere gratuitous temporary bailee,’’ the 
Court stated (153 F.2d at 703-704): 


Thus it is clear that the Secretary of Agriculture, in promulgating the 
Order, has devised as simple and effective a scheme of controlling and 
auditing the marketing operations as the general purpose of the Act and 
the difficulties of milk marketing permit. A receiving plant approved by 
the proper health authorities is a quite definite thing, and milk taken in at 
it is subject to at least some administrative check and control. Further, it 
is clear that if the system is caused to break down in any of its links—if 
some milk is to be accounted for other than through this device of the 
handler’s plant—the Secretary’s plan is, to that extent, frustrated; and 
any substantial variation will make the plan unworkable as a whole. Then 
would arise indeed a difficult problem as to what could or should be 
substituted in its place. The decision below makes a definite, even if small, 
lacuna in the operation of the Order. Since Meadow Valley’s plant is, 
closed, it cannot be held as a handler under the Order. Cf. Vogt’s Dairies v. 
Wickard, D.C.S.D.N.Y., 45 F. Supp. 94. If plaintiff is not the handler, 
the milk here must stand unregulated, with serious consequences to the 
producers who are dependent upon the operation of the Order for payments 
at uniform prices with other producers. And a revamping of the Order to 
include Meadow Valley as a handler would entail difficulties beyond the 
not inconsiderable ones of adjustment of the many conflicting interests 
affected by any amendment. For it would require some new test different 
from the simple one of receipt at an approved plant, perhaps some idea of 
legal title or temporary legal ownership, involving almost insuperable 
problems for the Market Administrator in administering the Order. These 
seem technical legal questions quite extraneous to the central scheme of 
measuring the flow of milk from producer to New York City consumer for 
the purpose of requiring a greater return from the middleman to the 
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producer. Compare Elm Spring Farm v. United States, 1 Cir., 127 F.2d 
920, and United States v. Corinth Creamery, D.C. Vt., 21 F. Supp. 265, 
cutting through various manipulations of title to hold the distributors in 
question to be handlers under the Act. 


On the other hand, there seems little difficulty, either of legal 
rationalization or of practical operation, in holding the plaintiff a handler 
within the definition of the Order. It receives the milk at an approved 
plant, and is thus easily subject to administrative supervision. True, it 
must ascertain (from Meadow Valley or directly from the producers) who 
the producers are and what each has delivered, in order to report to the 
Administrator; but this is not more difficult or more extensive than the 
reporting otherwise required of it under § 927.5. It contends that it cannot 
be held a handler, since it was not the owner, but only a bailee. But there is 
no requirement in the Order of legal ownership, and the Rock Royal case 
definitely upheld the application of the Order to an agent. The court below 
stressed that plaintiff was a gratuitous bailee, but again the operation of 
the Order is nowhere conditioned upon the payment of consideration. Nor 
should the Administrator be required to determine such extrinsic problems 
before he can apply the regulation to a handler ostensibly receiving milk at: 
his plant. 


Nor do we think that the Order as thus construed goes beyond the terms 
of the governing statute. Plaintiff points out that the statute, unlike the 
regulation, in prescribing the terms of milk orders, uses the words 
‘purchased from producers’’ and ‘‘purchased by handlers.’’ 7 U.S. C.A. 
§ 608c(5)(A,C,D,E,). But since the Rock Royal case, supra, determined 
that the word ‘“‘purchased”’ was not to be literally construed, but was to 
read as the equivalent of the alternative statutory phrase ‘‘acquired for 
marketing,’’ and since the ‘‘acquired’’ of the statute can mean no more 
than the ‘‘received’’ of the regulation, plaintiff’s contention is reduced to 
its claim that it did not acquire the milk for marketing. With this, 
however, we cannot agree, for, since no milk can enter the New York 
market without prior reception at an approved plant, plaintiff’s acts here 
were indispensable to the total routing of the milk from the farms of the 
producers to its destination in New York City. 


In view of this interpretation of the Act, the objections made to the 
regulation and repeated here as pointing also to statutory requirements— 
the necessity of a legal title, of a proprietory interest as distinguished from 
that of a gratuitous bailee, and of a more personal relation between in- 
dividual handler and producer—all fall as irrelevant. We think the Order 
was properly construed by the War Food Administrator and, as construed, 
is legal. 


The Shawangunk case is indistinguishable from the present 
case except that in Shawangunk, the receipt of the milk by 
Shawangunk as a temporary gratuitous bailee was indispensable 
to the total routing of the milk from the farms to its destination in 
New York City. 


Even assuming, arguendo, that the word ‘‘purchased”’ is not 
broad enough to include the temporary gratuitous bailment in- 
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volved in the present case, the Act also authorizes provisions (7 
U.S.C. 608c(7)(D))— 


(D) Incidental to, and not inconsistent with, the terms and conditions 
specified in subsections (5) to (7) of this section [i.e., including 7 U.S.C. 
608c(5)(A) and (C) quoted supra] and necessary to effectuate the other 
provisions of such order. 


In view of the great administrative difficulties that would be 
presented if the Market Administrators had to determine whether 
milk stored by a handler was actually used by him and replaced 
with other milk, the Order, as applied by the Market Ad- 
ministrator in this case, is also authorized by 7 U.S.C. 608c(7)(D) 
of the Act. 


Nonetheless, since (i) the issue as to the pooling of the 27,000 
pounds of stored milk involves such a small amount of money 
(about $225); (ii) the issue was not presented as a separate issue in 
the briefs below and the relevant considerations and arguments 
with respect to this statutory construction issue have not been 
fully developed in this case; and (iii) the storage of milk involved 
in this case was a one time ‘“‘mistake,’’ making the case one of 
‘harsh facts,’’ this case is a poor test case in which to present this 
important issue to a reviewing court. 


Accordingly, although I believe the Market Administrator 
correctly interpreted the Order in pooling the 27,000 pounds of 
milk stored by the petitioner in July 1972, and that the Order, as 
so interpreted, is authorized by the Act, for the reasons set forth 
in the preceding paragraph, I am granting the petitioner’s 
petition only insofar as it relates to the pooling of the 27,000 
pounds of milk stored by the petitioner. The petition will be 
denied as to the pooling of all of the other milk handled by the 
petitioner during July 1972. 


The granting of this portion of the petition is based on ex- 
pediency only, and will not be followed as a precedent in any other 
proceeding. 


The petitioner also contends that the loss of its ‘‘producer- 
handler’’ status in the circumstances of this case is prohibited by 
§ 8c(5)(G) of the Act (7 U.S.C. 608c(5)(G)), which provides: 


(G) No marketing agreement or order applicable to milk and its 
products in any marketing area shall prohibit or in any manner limit, in the 
case of the products of milk, the marketing in that area of any milk or 
product thereof produced in any production area in the United States. 
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Section 8c(5)(G) of the Act is not remotely relevant to the facts 
of this case. See Lehigh Valley Coop. v. United States, 370 U.S. 
76; Sunny Hills Farms Dairy Co. v. Hardin, 446 F.2d 1124, 1131 
(C.A. 8), certiorari denied, 405 U.S. 917; Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308 (C.A. 3), certiorari denied, 394 U.S. 929; 
Mills v. Freeman, 294 F. Supp. 119, 126-128 (D. Md.). 


Petitioner’s argument that the Order, as applied by the Market 
Administrator in this case, is beyond the reach of the commerce 
power in also plainly without merit. See 20 F.R. 7689. See, also, 
United States v. Wrightwood Dairy Co., 315 U.S. 110; United 
States v. Rock Royal Co-op., 307 U.S. 533, 568-571; and H. P. 
Hood & Sons v. United States, 307 U.S. 588, 595. 


Petitioner’s argument as to arbitrary and discriminatory action 
in violation of the Constitution is similar to the argument rejected 
in In re Country Lad Foods, Inc., 30 Agriculture Decisions 1395, 
1421 (1971): 


As noted by the Respondent, when confronted with a similar generalized 
allegation of ‘“‘deprivation of property without due process of law,’’ the 
Judicial Officer stated, in the case of In re Copiah Guernsey Dairy 
Cooperative, Inc., 16 A.D. 1193, 1204-1205 (1957): 


“If petitioner’s arguments with respect to the alleged lack of due 
process in the issuance of the contested order are intended to mean 
that the provisions of such order unlawfully discriminate against the 
petitioner in that they create a hardship, such contention is in- 
sufficient to require the granting of relief from regulation. See, e.g., 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206, 211 
(E.D. N.Y., 1942), aff'd 137 F.2d 969 (2d Cir. 1943). The fact that a 
particular regulation ‘may demonstrably be disadvantageous to 
certain areas or persons’ is not enough to constitute a violation of the 
due process clause. Secretary of Agriculture v. Central Roig 
Refining Co., 338 U.S. 604, 617-619 (1950); In re Central Dairy 
Products Company, 12 A.D. 303, 312 (1953), and cases cited therein. 
A member of the class which is regulated may suffer economic losses 
not shared by others as a direct consequence of regulation, but this 
does not constitute per sea violation of the due process clause. See 
e.g., Bowles v. Willingham, 321 U.S. 503 (1944). Nor does the 
evidence introduced by petitioner establish that the payments 
required of it pursuant to the disputed order were confiscatory.* See 
e.g., Hegemann Farms Co-op v. Baldwin, 293 U.S. 163 (1934); 
Wawa Dairy Farms, Inc.v. Wickard, 149 F.2d 860, 863-864 (3d Cir. 
1945).”’ 


(*Footnote omitted.) 
Similarly, in Wickard v. Filburn, 317 U.S. 111, 129-130, the 


Court held: ‘‘An Act of Congress is not to be refused application 
by the courts as arbitrary and capricious and forbidden by the 
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Due Process Clause merely because it is deemed in a particular 
case to work an inequitable result.”’ 


The obligations imposed upon petitioner by the Market Ad- 
ministrator can be set aside only if they are ‘‘not in accordance 
with law.’”’ 7 U.S.C. 608c(15)(A). See Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308, 316-317 (C.A. 3, 1968), certiorari denied, 
394 U.S. 929; Boonville Farms Cooperative, Inc. v. Freeman, 358 
F.2d 681, 682 (C.A. 2, 1966); Windham Creamery, Inc. v. 
Freeman, 230 F. Supp. 632, 635-636 (D. N.J., 1964), affirmed, 
350 F.2d 978 (C.A. 3, 1965), certiorari denied, 382 U.S. 979; 
Bailey Farm Dairy Co.v. Jones, 61 F. Supp. 209, 217 (E.D. Mo., 
1945), affirmed, 157 F.2d 87 (C.A. 8, 1946), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 
(E.D. Pa., 1944), affirmed, 149 F.2d 860, 863 (C.A. 3, 1945); In re 
Yasgur Farms, Inc., 33 Agriculture Decisions 389, 401-402 
(1974); In re Clyde Lisonbee, 31 Agriculture Decisions 952, 961 
(1972); In re Fitchett Brothers, Inc., 31 Agriculture Decisions 
1552, 1571 (1972). 


For the foregoing reasons, the petitioner has failed to establish 
that the obligations imposed on it by the Market Administrator 
were ‘‘not in accordance with law’”’ and, therefore, its petition 
should be dismissed, except insofar as it relates to the pooling of 
the 27,000 pounds of milk stored by petitioner in July 1972. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed, except that the Market Administrator is directed to 
reduce the petitioner’s obligations by the amount of the 
obligations that apply to the 27,000 pounds of milk stored in July 
1972 by the petitioner. 


(No. 15,958) 


In re Borven, Inc. AMA Docket No. M 63-2. Decided August 15, 
1974. 


Secretary's actions — lawfulness of in suspending provisions of location 
differential without oral hearing, in amending location differential after oral 
hearing, in terminating provision of location differential oral hearing — 
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Uniform price — requirement for — Economic trade barrier — ‘‘Hearing’’ — 
written comments constituting 


Where § 8c (16) authorizes the Secretary to suspend or terminate provisions 
of an Order affecting a location differential without a hearing, he may do so. 
But even if a hearing was required, the requirement was satisfied, as to the 
suspension action, by opportunity to submit written comments; and the 
requirement was satisfied, as to the termination action, by an oral hearing, 
held after short, but adequate, notice. 


Petitioner’s arguments that the Secretary’s amendment of a location dif- 
ferential after an oral hearing was invalid because the amendment (1) was an 
impermissible departure from the requirement of a uniform price, (2) lacks 
support in the record, (3) constitutes an economic trade barrier, (4) was 
made after an inadequate hearing notice, with an unreasonably short 
briefing period, with the omission of a recommended decision, and with an 
immediate effective date are without merit. 

The petition is dismissed. 


Lee A. Monroeand Henry T. Gallagher, Washington, D.C., for petitioner 
John H. Sandor and Edward M. Silverstein, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision 
filed by Administrative Law Judge John A. Campbell on March 
13, 1974, under the Agricultural Marketing Agreement Act of 
1937, as amended. Final administrative authority to decide cases 
under the Act has been delegated to the Judicial Officer (37 F.R. 
28475; 38 F.R. 10795).* The Initial Decision is adopted as the 
final decision in this proceeding, followed by additional con- 
clusions of the Judicial Officer beginning on page 81, except that 
the following changes are made in the Initial Decision: p. 19, line 
1, change ‘‘severn’’ to ‘‘seven;’’ p. 21, line 14, change ‘‘August 15, 
1970” to ‘“‘August 15, 1973;”’ p. 23a, change entire page to single 
space instead of double space; p. 52, 4 lines from bottom, change 
““mergency”’ to ‘‘emergency;”’ p. 75, line 3, change “April 10” to 


The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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“October 10;’’ and p. 76, heading, change ‘‘April 30, 1970’ to 
“April 30, 1971.”’ 


DECISION BY ADMINISTRATIVE LAW JUDGE 
PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937 as amended (7 U.S.C. 601 et 
seq.), hereinafter called the ‘‘Act’’. 


Petitioner, Borden, Inc., via a petition filed on March 17, 1971, 
an amended petition filed on June 4, 1971, and an amendment to 
the amended petition filed on February 22, 1972, challenges the 
validity of certain actions by the Secretary of Agriculture relating 
to Order No. 63 which regulates the handling of milk in the Quad 
Cities-Dubuque marketing area (7 CFR Part 1063). 


During the period of time in controversy, September 1, 1970 
through July 1, 1971, petitioner was a regulated handler pursuant 
to the provisions of Order No. 63. 


Specifically petitioner complains of: 


a. A suspension order effective October 1, 1970, which eliminated 
a 19 cent minus location adjustment applicable to a plant 
located in Des Moines, Iowa regulated under Order No. 63. 


. An amendment to Order No. 63 effective November 1, 1970 
which eliminated permanently the 19 cent minus location 
adjustment and which provided, from November 1, 1970 
through April, 1971, for a plus location adjustment at a plant 
located in Des Moines in an “amount by which the price 
specified in § 1063.50(b) is less than the applicable Class I 
price at the same location pursuant to Part 1079 regulating the 
handling of milk in the Des Moines, Iowa, marketing area’”’ 
(e.g. plus 15c). 


c. A termination order which terminated the April, 1971 limit on 
the plus location adjustment described in b. 


Answers were filed by respondent to the petition and the 
amendments, and to the applications for interim relief. The 
Judicial Officer denied the two applications for interim relief on 
April 29, 1971 (30 Agriculture Decisions page 479, hereafter 
designated ‘‘____ A.D. ”) and on July 15, 1971 (30 A.D. 
863). 


A prehearing conference was held on February 9, 1972 before 
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Administrative Law Judge Herbert L. Perlman at which 
petitioner was granted leave to file the February 22, 1972 
amendment to the amended petition and the parties were in- 
structed to exchange data related to the proceeding (Report of 
Prehearing Conference, filed February 10, 1972). 


Subsequently petitioner and respondent entered into a 
stipulation both as to the facts and documents which comprise the 
record in this proceeding. In accordance with an understanding 
between petitioner and respondent, this matter was submitted 
initially on the legal questions only, with proof and determination 
of any refund to which petitioner may be entitled being deferred 
until the legal issues have been resolved. 


Judge Perlman having transferred to the Environmental 
Protection Agency as Chief Administrative Law Judge, this 
proceeding was assigned to me. Thereafter on September 12, 1973 
an order was issued designating the record as agreed by counsel 
under the stipulation and establishing a preliminary briefing 
schedule. 


Petitioner was represented initially by attorneys Richard J. 
Flynn and Richard G. Clemens, of Washington, D.C., Glenn S. 
Dennis, of Columbus, Ohio, and Walter Kocher of New York, 
N.Y. Subsequently on August 28, 1973, petitioner was 
represented by attorneys Lee A. Monroe, and Henry T. Gallagher 
of Washington, D.C., and the law firm of Sidley & Austin, of 
Washington, D.C. appeared “‘Of Counsel’’ on petitioner’s briefs. 


The Respondent was represented by John H. Sandor and 
Edward M. Silverstein, attorneys in the Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D.C. 


RELEVANT STATUTORY PROVISIONS 
AND REGULATIONS 


Pages 4 through 18 of the brief filed by respondent on December 
14, 1973 recite in detail the statutory and regulatory provisions 
which are relevant to the issues in this proceeding. For purposes 
of brevity however, only those provisions of the Agricultural 
Marketing Agreement Act of 1937 which are referred to 
frequently in the conclusions are reproduced here. Other 
provisions which may be referred to in the conclusions will be 
quoted at that juncture. 





1002 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 33 A.D. 998 


7 U.S.C. 608c Orders regulating handling of commodity 


* OK 
(3) Notice and hearing. 


Whenever the Secretary of Agriculture has reason to believe that the 
issuance of an order will tend to effectuate the declared policy of this 
chapter with respect to any commodity or product thereof specified in 
subsection (2) of this section, he shall give due notice of and an op- 
portunity for a hearing upon a proposed order. 


(4) Finding and issuance of order. 


After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy of this chapter with respect to such com- 
modity. 


(5) Milk and its products; terms and conditions of orders. 


In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and conditions, 
and (except as provided in subsection (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for 
fixing, minimum prices for each such use classification which all 
handlers shall pay, and the time when payment shall be made, for milk 
purchased from producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to adjustments for (1) 
volume, market, and production differentials customarily applied by 
the handlers subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers: 


(B) Providing: 


(i) for the payment to all producers and associations of producers 
delivering milk to the same handler of uniform prices for all milk 
delivered by them * * *; or 


(ii) for the payment to all producers and associations of producers 
delivering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the individual 
handler to whom it is delivered; subject, in either case, only to ad- 
justments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (b) the grade 
or quality of the milk delivered, (c) the locations at which delivery of 
such milk is made, (d) a further adjustment * * * 


ese ee * 


(G) No marketing agreement or order applicable to milk and its 
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products in any marketing area shall prohibit or in any manner limit, in 
the case of the products of milk, the marketing in that area of any milk 
or product thereof produced in any production area in the United 
States. 


(7) Terms common to all orders. 


In the case of the agricultural commodities and the products thereof 
specified in subsection (2) of this section orders shall contain one or more of 
the following terms and conditions: 


xe *e * 


(D) Incidental to, and not inconsistent with, the terms and con- 
ditions specified in subsections (5) to (7) of this section and necessary 
to effectuate the other provisions of such order. 


* ee * 


(16) Termination of orders and marketing agreements. 


(A) The Secretary of Agriculture shall, whenever he finds that any 
order issued under this section, or any provision thereof, obstructs or 
does not tend to effectuate the declared policy of this chapter, ter- 
minate or suspend the operation of such order or such provision 
thereof. 


*** * 


(C) The termination or suspension of any order or amendment 
thereto, or provision thereof, shall not be considered an order within 
the meaning of this section. 


(17) Provisions applicable to amendments. 


The provisions of this section and section 608d of this title applicable 
to orders shall be applicable to amendments to orders: Provided, That 
notice of a hearing upon a proposed amendment to any order issued 
pursuant to this section, given not less than three days prior to the date 
fixed for such hearing, shall be deemed due notice thereof. 


(18) Milk prices. 


The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to milk 
or its products, if such term is to fix minimum prices to be paid to 
producers or associations of producers, or prior to modifying the price 
fixed in any such term, shall ascertain the parity prices of such com- 
modities. The prices which it is declared to be the policy of Congress to 
establish in section 602 of this title shall, for the purposes of such 
agreement, order, or amendment, be adjusted to reflect the price of 
feeds, the available supplies of feeds, and other economic conditions 
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which affect market supply and demand for milk or its products in the 
marketing area. Whenever the Secretary finds, upon the basis of the 
evidence adduced at the hearing required by section 608b of this title or 
this section, as the case may be, that the parity prices of such com- 
modities are not reasonable in view of the price of feeds, the available 
supplies of feeds, and other economic conditions which affect market 
supply and demand for milk and its products in the marketing area or, 
in the case of orders applying only to manufacturing milk, the 
production area to which the contemplated agreement, order, or 
amendment relates, he shall fix such prices as he finds will reflect such 
factors, insure a sufficient quantity of pure and wholesome milk, and be 
in the public interest. Thereafter, as the Secretary finds necessary on 
account of changed circumstances, he shall after due notice and op- 
portunity for hearing make adjustments in such prices. 


PERTINENT MILK ORDER PROVISIONS 
AMENDMENTS, SUSPENSION, AND TERMINATION 


a. Order Language Effective Prior to September 1, 1970 
(7C.F.R. Parts 1063 and 1079, January 1, 1970 ed) 


Part 1079 — Milk In Des Moines, Iowa, Marketing Area. 
§ 1079.50 Basic formula and class prices. 
* * * 
(b) Class I milk price. The Class I milk price shall be the 


basic formula price for the preceding month plus $1.25 
and plus 20 cents. 


Part 1063 — Milk in Quad Cities Dubuque Marketing Area 
§ 1063.50 Basic formula and class prices. 
* * * 
(b) Class I milk price. The Class I milk price shall be the 


basic formula price for the preceeding month plus $1.10, 
and plus 20 cents. 


* * * 


§ 1063.52 Location adjustments to handlers. 


(a) For milk received from producers at a pool plant and 
disposed of as Class I milk or assigned Class I location 
adjustment credit pursuant to paragraph (b) of this 
section and for other source milk for which a location 
adjustment is applicable, the price specified in 
§ 1063.50 (b) shall be reduced as follows: 
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(1) At a plant in Dubuque and Jackson Counties, 
Iowa, and East Dubuque, IIl. by 10 cents; and 


(2) Ata plant located outside the marketing area and 
70 miles or more, by the shortest hard-surfaced highway 
distance as determined by the market administrator, 
from the nearer of the City Hall, Rock Island, IIl., or the 
Post Office, West Liberty, Iowa, by 10 cents and by an 
additional 1.5 cents for each 10 miles or fraction thereof 
that such distance exceeds 80 miles. 


* * * * 


b. Order Suspending Certain Provisions Effective October 1, 
1970 (35 F.R. 15632) 


Part 1063 — Milk in The Quad Cities-Dubuque Marketing 
Area 


* * * * 

It is hereby found and determined that for the month of October 
1970 the following provisions of the order no longer tend to ef- 
fectuate the declared policy of the Act: In § 1063.52 sub- 
paragraph (2) of paragraph (a). 

Statement of Consideration. * * 
* * * 
Order as amended, Effective November 1, 1970 
(7 C.F.R. Part 1063, January 1, 1971 ed., 
and 35 F.R. 16848) 
Part 1063 — Milk In Quad Cities-Dubuque Marketing Area 


* * * * 


§ 1063.52 Location adjustments to handlers. 


(a) For milk received from producers at a pool plant and 
disposed of as Class I milk or assigned Class I location 
adjustment credit pursuant to paragraph (b) of this 
section and for other source milk for which a location 
adjustment is applicable, the price specified in 
§ 1063.50(b) shall be adjusted as follows: 


(1) At a plant in Dubuque and Jackson Counties, 
Iowa, and East Dubuque, IIl., subtract 10 cents; 


(2) Ata plant located outside the marketing area and 
outside the Des Moines, Iowa, marketing area as 
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specified in Part 1079 and 70 miles or more, by the 
shortest hard-surfaced highway distance as determined 
by the market administrator, from the nearer of the City 
Hall, Rock Island, Ill., or the Post Office, West Liberty, 
Iowa, subtract 10 cents and subtract an additional 1.5 
cents for each 10 miles or fraction thereof that such 
distance exceeds 80 miles; and 


(3) During the period November 1, 1970, through 
April 1971 at a plant located within the Des Moines, 
Iowa, marketing area, add any amount by which the 
price specified in § 1063.50(b) is less than the applicable 
Class I price at the same location pursuant to Part 1079 
regulating the handling of milk in the Des Moines, 
Iowa, marketing area. 


* * * * 


d. Order Terminating Certain Provisions, Effective April 30, 
1971 (36 F.R. 8124) 


Part 1063 — Milk In the Quad Cities-Dubuque Marketing 
Area 


* * * * 


It is hereby found and determined that the following 
provisions of the order no longer tends to effectuate the declared 
policy of the Act: 


In § 1063.52(a)(3), the provision ‘During the _ period 
November 1, 1970, through April 1971”’. 


With such termination, § 1063.52(a)(3) would read as 
follows: 


§ 1063.52 Location adjustment to handlers. 


(a) = a 


(3) At a plant located within the Des Moines, lowa, 
marketing area, add any amount by which the price 
specified in § 1063.50(b) is less than the applicable 
Class I price at the same location pursuant to Part 1079 
of this chapter regulating the handling of milk in the 
Des Moines, Iowa, marketing area. 


* * * 


Statement of consideration. * * * 
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e. Order amending Orders 79 and 63 effective December 1, 1971 
(7C.F.R. Parts 1063 and 1079, January 1, 1972 ed, 
36 F.R. 19571) 


Part 1079 — Milk In the Des Moines, Iowa, Marketing Area 
§ 1079.50 Basic formula and class prices. 


* * * 


(b) The Class I milk price shall be the basic formula 
price for the preceding month plus $1.20 and plus 20 
cents. 


* * * 


Part 1063 — Milk In the Quad Cities-Dubuque Marketing 
Area 


§ 1063.50 Basic formula and class prices. 
* * * 


(b) The Class I milk price shall be the basic formula 
price for the preceding month plus $1.13, and plus 20 
cents. 


* * * 
§ 1063.52 Location adjustments to handlers. 


ta) = * 


(3) At a plant located in that Iowa territory beyond 70 
miles from the nearer of the City Hall, Rock Island, IIl., 
or the Post Office, West Liberty, Iowa, and south of 
U.S. Highway No. 80, or within the Des Moines, Iowa, 
marketing area as specified in Part 1079, add any 
amount by which the price specified in § 1063.50(b) is 
exceeded by the applicable Class I price at the same 
location pursuant to Part 1079 regulating the handling 
of milk in the Des Moines, Iowa, marketing area. 


FINDINGS OF FACT 


1. Petitioner, Borden, Inc. is a corporation organized in the 
State of New Jersey. Its principal place of business is 50 West 
Broad Street, Columbus, Ohio. 


2. Respondent is the Deputy Administrator, Regulatory 
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Programs, Agricultural Marketing Service, United States 
Department of Agriculture, Washington, D.C. 


3. Prior to September, 1970, petitioner operated a milk 
processing plant at Rock Island, Illinois, which served the Quad 
Cities-Dubuque marketing area and which was regulated under 
the Quad Cities-Dubuque Milk Marketing Order No. 63. This 
plant purchased its principal milk supply from Mississippi Valley 
Milk Producers Association (hereinafter referred to as Mississippi 
Valley). 


4. Prior to September, 1970, petitioner also operated a milk 
processing plant at Des Moines, Iowa, which served the Order 
No. 79 (Des Moines) marketing area and also distributed to the 
Order No. 79 (Cedar Rapids-Iowa City), Order No. 78 (North 
Central Iowa), Order No. 63 (Quad Cities-Dubuque), Order No. 64 
(Greater Kansas City), Order No. 65 (Nebraska-Western Iowa) 
marketing area and also areas outside of any federal milk 
marketing order. This plant was regulated under the Des Moines 
Milk Market Order No. 79 and purchased its principal milk supply 
from Mid-America Dairymen, Inc. (hereinafter referred to as Mid- 
America). 


5. On September 1, 1970, petitioner discontinued bottling 
operations at its Rock Island, Illinois, plant. Thereafter, its fluid 
milk account in the Quad Cities-Dubuque marketing area were 
served from the plant located in Des Moines, Iowa; and 
thereafter, this plant’s supplies were purchased from Mississippi 
Valley. 


6. Asa result of the transfer of the accounts in the Quad Cities- 
Dubuque marketing area, the Des Moines plant became subject to 
the Quad Cities-Dubuque Market Order. Under the terms of 
Orders No. 79 and 63, a plant is regulated in the market where it 
has the greatest distribution. 


7. Petitioner remained subject to the Quad Cities-Dubuque 
Order (No. 63) from September 1, 1970, through July 31, 1971. 
During that period, the Class I price under the Quad Cities- 
Dubuque Order (No. 63) was 15 cents per hundredweight lower 
than the Class I price under the Des Moines Order (No. 79). 


8. During September, 1970, Borden paid its producers ac- 
cording to the provisions of the Quad Cities-Dubuque Order after 
deducting a location differential of 19 cents but agreed with its 
producers to pay an additional amount of 15 cents per hun- 
dredweight on all milk purchased for resale in the Des Moines 
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Market Area. 


9. On Saturday, September 12, 1970, the Department of 
Agriculture caused to be published in the Federal Register a 
‘“‘Notice of Proposed Suspension”’ of section 1063.52(a)(2) of the 
Quad Cities-Dubuque Order for the month of September and 
October 1970 (Exhibit A).' The suspension, requested by Mid- 
America, was intended to make inoperative the provisions that 
adjust Class I and uniform prices at a plant located outside the 
marketing area and 70 miles or more from the nearer Rock Island, 
Illinois, or West Liberty, Iowa. At this time, Borden was 
receiving location adjustment credit of 19 cents due to its location 
at Des Moines, Iowa, approximately 140 miles from the base 
point. The notice provided that all persons who desired to submit 
written data, views, or arguments in connection with the 
proposed suspension should file the same with the Hearing Clerk 
not later than seven days from the date of publication of the nttice 
in the Federal Register. The notice did not provide an opportunity 
for hearing, and no hearing was held. 


10. On September 16, 1970, petitioner submitted to the 
Department of Agriculture its Exceptions to the proposed 
suspension (Exhibit B). Petitioner noted that the proposed 
suspension would not affect the 10-cent location credit granted 
certain Dubuque area plants with whom petitioner competed. 


11. On October 1, 1970, the Department of Agriculture issued 
an order suspending section 1063.52(a)(2) of the Quad Cities- 
Dubuque Order for the month of October, 1970 (Exhibit C). As a 
result, petitioner paid the Class I price determined under the 
Quad Cities-Dubuque Order without the 19-cent location ad- 
justment credit. The Statement of Consideration of the 
suspension order reads in part: 


“The Class I price under the Des Moines order is 15 cents higher than 
the Quad Cities-Dubuque Class I price. 


The location adjustment provisions would reduce the Quad Cities- 
Dubuque Class I and uniform prices 19 cents at a plant located in Des 
Moines. In this circumstance, a Quad Cities-Dubuque order regulated 
plant located in Des Moines would have a Class I price 34 cents below the 
Class I price applicable at a plant so located and regulated under the Des 
Moines Federal order. 


1. The complete text of the ‘‘Notice of Proposed Suspension”’ is contained in 
Exhibit A of the record. Here and throughout some of the remainder of the 
findings of fact, the supporting exhibit will be identified in place of a full 
recitation of the content of the exhibit. 
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Such price disparity as between a Quad Cities order plant and a Des 
Moines order plant located in the Des Moines marketing area would 
disrupt competitive relationships among such handlers distributing milk 
in that market. Moreover, it also would threaten orderly marketing in 
several neighboring markets, such as Kansas City, where milk is 
distributed from the Borden, Inc., plant at Des Moines.” 


The suspension order also contained a determination that 30 
days notice of the effective date was ‘‘impractical, unnecessary, 
and contrary to the public interest 


12. On September 30, 1970, a notice of hearing scheduled for 
October 8, 1970, on five proposed amendments to the tentative 
marketing agreements and to the Orders, regulating the handling 
of milk in the Quad Cities-Dubuque, Cedar Rapids-Iowa City, and 
Des Moines marketing areas, was issued. The notice was 
published in the Federal Register on Saturday, October 3, 1970 
(Exhibit D). Mid-America’s proposal No. 1 urged that a pool 
plant located in the Des Moines area but subject to the Quad 
Cities-Dubuque Order add 15 cents to its Class I price. 
Petitioner’s proposal No. 3 urged revision of the Des Moines 
(Order No. 79) Class I price. 


13. The hearing was held on October 8, 1970, five days after the 
notice was published in the Federal Register. The Transcript of 
Hearing (Exhibit E) consists of 105 pages and includes the 
testimony of six witnesses. 


14. At the close of the hearing, the Hearing Examiner 
established October 10, 1970, as the latest time for mailing briefs. 
Petitioner, having requested a fifteen day period in which to file 
briefs, objected to the Hearing Examiner’s action, while two other 
parties voiced their approval of the date set by the Hearing 
Examiner. (Exhibit E, pp. 101-104.) 


15. Petitioner’s brief which was filed after the close of the 
hearing urged that proposal No. 1 be rejected and its proposal No. 
3 be adopted. (See petitioner’s brief dated October 9, 1970, and 
filed October 12, 1970, as per paragraph 31, of the August 15, 
1973 stipulation of parties.) 


16. On October 18, 1970, the Assistant Secretary of Agriculture 
issued a decision and proposed order amending sections 1063.52, 
1063.71, 1063.82, and 1063.14 of the Quad Cities-Dubuque 


Marketing Order (Exhibit G). The decision reads in part as 
follows: 


1. Location adjustments. The location adjustment provisions of the 
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Quad Cities-Dubuque order should be modified with respect to their ap- 
plication to minimum prices at plants located within the Des Moines, 
Iowa, Federal milk marketing area. The present minus adjustment to the 
Class I price at any plant located in such territory should be removed. 
Also, for the period through April 1971, the Quad Cities-Dubuque order 
Class I price at any plant located in the Des Moines, Iowa, marketing area 
should be adjusted to equal the Des Moines order Class I price level ap- 
plicable at the location of such plant. 


* * * 


The location adjustment provisions of the Quad Cities-Dubuque order 
reduce the Class I price by 19 cents at a plant located in Des Moines. The 
Des Moines order Class I price is 15 cents higher than the Quad Cities- 
Dubuque order Class I price. In this circumstance, a Quad Cities-Dubuque 
order regulated plant located in Des Moines would have a Class I price 34 
cents below the Class I price applicable at a plant so located and regulated 
under the Des Moines order. 


On September 1, 1970, Borden, Inc., discontinued bottling operations 
at its Rock Island, Illinois, plant which had been regulated under the Quad 
Cities-Dubuque order. Its fluid milk accounts in the Quad Cities-Dubuque 
market are now being served from the Borden, Inc., plant located in Des 
Moines. Prior to September 1970, the Borden, Inc., Des Moines plant was 
regulated under the Des Moines order, due to the volume of fluid milk 
distribution from the plant within the Des Moines marketing area. In 


September distribution of fluid milk from the plant on routes in the Quad 
Cities-Dubuque marketing area exceeded the volume distributed on routes 
in the Des Moines marketing area. There is also substantial distribution 
from this plant in the Greater Kansas City and North Central Iowa Federal 
order marketing areas. The plant meets the pool distributing plant 
qualification provisions of the orders for each of these markets. Under the 
terms of the orders, however, a plant is regulated in the market where it 
has the greatest distribution, which for September was the Quad Cities- 
Dubuque market in the case of this plant. 


The volume of milk distributed from the Borden, Inc., plant in the 
Quad Cities-Dubuque, Des Moines, and Greater Kansas City markets is 
nearly the same for each market. Distribution from the plant in the North 
Central Iowa marketing area is a substantially lesser volume than in the 
other markets. In this circumstance, with a relatively small change in the 
sales volume from the plant in the Quad Cities-Dubuque, Des Moines, or 
Greater Kansas City markets, regulation of the plant could shift from one 
order to another. 


* * * 


Such shifts in regulation of plants among the orders results in abrupt 
changes in minimum prices to dairy farmers who supply such plants when 
the Class I prices applicable at such plant locations differ among the 
others. It also disrupts competitive Class I price relationships among 
handlers similarly located but regulated under different orders. This is the 
case for a Des Moines located plant as between the Des Moines and Quad 
Cities orders but not in the case of the Des Moines and Greater Kansas 
City orders, since the Class I prices under these two orders are virtually 
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the same at the Des Moines location. 


Location adjustments reasonably should reflect the cost associated 
with distance in moving milk from outlying supply plants to the central 
market for fluid processing and disposition. In some instances, however, 
the economic value of the milk to the producer at a particular location will 
be affected not only by transportation cost to move the milk to a regulated 
plant under one order, but also by the price he can obtain by shipping to 
an alternative market. Unless the latter is taken in account, the milk so 
located may not be available to the former plant. 


The milk supply area for the Quad Cities-Dubuque market consists of 
the territory in Iowa and Illinois in the immediate vicinity of the marketing 
area and territory to the North of the marketing area in northeastern Iowa 
and the southeastern corner of Wisconsin. On the basis of December 1969 
data, approximately one-half of the milk supply for the market is produced 
on farms in the seven northeastern Iowa counties of Dubuque, Delaware, 
Buchanan, Clayton, Fayette, Allamakee, and Winneshick. 


Northeastern Iowa is the region of highest milk production in the 
State. The milk production areas for the Des Moines and Cedar Rapids- 
Iowa City markets also extend into such area. For example, approximately 
15 percent of the milk supply for the Des Moines market originated in the 
same seven counties listed above from which one-half of the Quad Cities- 
Dubuque supply came from in December 1969. This overlapping of supply 
areas between Des Moines plants and Quad Cities plants was intensified 
beginning September 1970 since the supply of milk for the Borden, Inc., 
Des Moines plant now is being obtained from the Mississippi Valley Milk 
Producers Association which had supplied the Borden, Inc., fluid milk 
operation in Rock Island, Illinois. 


The area of greatest density of supply for the Quad Cities market is in 
the vicinity of Delaware and Dubuque counties, Iowa. Milk from farms in 
these two counties accounted for about 40 percent of the supply on the 
market, or about 12 million pounds of milk per month. Much of this supply 
is now being moved by the cooperative association to Des Moines, about 
150 miles away, rather than to Rock Island, Illinois, about 100 miles away. 


Because of the greater hauling distance the cooperative is obviously 
incurring a greater transportation cost in furnishing a supply of milk from 
such area to Borden, Inc., at its Des Moines plant than it incurred in 
moving milk from such area to the Rock Island plant. 


In this circumstance it is not reasonable to price milk to a Quad Cities 
regulated plant at the Des Moines location at a minimum Class I price 
lower than the Class I price applicable at plants in such market regulated 
under the Des Moines order, since the Des Moines regulated plants 
represent a higher valued outlet for milk delivered to a similar location. 
Moreover, the addition of the volume of fluid milk sales from the closed 
Rock Island plant to the Des Moines location increases the total demand 
for milk delivered to Des Moines and in turn has expanded the production 
area wherein milk must be attracted to such location by the price fixed 
thereat under the order. 


Under the marketing circumstances related above it is concluded that 
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orderly marketing will be enhanced by amending the Quad Cities-Dubuque 
order location adjustment provisions to provide the Des Moines Class I 
price level at plants located in the Des Moines marketing area, and to 
provide corresponding adjustments to the uniform prices to producers 
delivering milk to such plants. The plus amount of such price adjustments 
relative to the prices applicable at Rock Island, Illinois, should be limited, 
however, to a six-month period for the reasons stated hereinafter under 
“Class I differentials.” 


* * * 


2. Class I differentials. No change should be made in the Class I 
prices provided by the Des Moines, Quad Cities-Dubuque and Cedar 
Rapids-Iowa City orders on the basis of this record. Potential market 
developments shown on the record indicate such price levels may need to 
be adjusted to provide better price alignment among these markets and 
with Class I prices in neighboring markets. This record, however, does not 
provide a basis for deciding the changes in Class I prices which may be 
needed. 


* * * 


All interested persons who participated in this proceeding indicate 
that there is a need to consider the matter of the appropriate Class I price 
differential for the Des Moines order relative to several neighboring orders. 
But since most persons urge that it be done at a hearing of broader scope, 
it is concluded that the proposal to reduce such differential by 15 cents 
should not be adopted on the basis of this record. 


Nevertheless, in view of widely expressed desire to consider such issue 
soon, and because of the potential changes in the milk supply available to 
or needed by Des Moines handlers, the plus location adjustment to the 
Quad Cities-Dubuque order price at the Des Moines location should be 
made effective only on a temporary basis. Since it is contemplated that 
another hearing will be held soon on the issue of Class I price and/or a 
merger of orders involving the Des Moines and Quad Cities markets, such 
provision of the Quad Cities order can and should be reviewed at such a 
hearing. 


* * * 
4. Request for emergency action. The issuance of a recommended 


decision and opportunity to file exceptions thereto should be omitted from 
the proceedings on this matter. 


On the basis of emergency conditions being claimed by petitioners 
for the hearing, the hearing notice specified that evidence would be 
received on whether the recommended decision should be omitted. 


All witnesses requested prompt action on their proposals and 
specifically requested that the recommended decision be omitted. Such 
requests were made also in most of the briefs filed. None of the briefs in- 
dicate opposition to such emergency action. 


The amendments concluded to be appropriate in this decision would 
make the Class I price applicable at a plant located in the Des Moines 
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marketing area the same when such plant is regulated under the Quad 
Cities-Dubuque order as when it is regulated under the Des Moines order. 
It is imperative that this amendment establishing equal prices be made 
effective at the earliest possible date to prevent the disorderly marketing 
conditions which would result from the present disparity of Class I prices 
at this location. It is found, therefore, that the due and timely execution of 
the Secretary’s functions imperatively and unavoidably requires that the 
recommended decision be omitted. 


17. After approval by producers as required by 7 U.S.C. 608c(9) 
the order amending Order No. 63 was issued, effective November 
1, 1970 (Exhibit F). The order contained an ‘additional finding”’ 
that it would be ‘‘contrary to the public interest’’ to delay the 
effective date of the amendment for 30 days after its publication in 
the Federal Register (October 31, 1970). 


18. The order amending Order No. 63 permanently eliminated 
the 19-cent minus location adjustment applicable to petitioner’s 
Des Moines plant, and for a six month period ‘‘through April 
1971” provided for a 15 cent plus location adjustment applicable 
to plants located within the Des Moines, marketing area 
(§ 1063.52(a)(3), Exhibit F). 


19. On April 7, 1971, and April 9, 1971, notices of a hearing on 
proposed amendments were published in the Federal Register 
(Exhibit H). The proposed amendments related to tentative 
marketing agreements and to the orders regulating the handling 
of milk in the Quad Cities-Dubuque, Cedar Rapids-Iowa City, 
North Central Iowa, and Des Moines, Iowa, marketing areas. Of 
the 20 proposals contained in the notices, petitioner proposed 
seven amendments, including an amendment to_ section 
1063 .52(a)(2) to restore the language of that provision as it stood 
prior to the October 1, 1970 Suspension Order and the October 18, 
1970 Order, thus reestablishing the 19-cent location adjustment 
credit. 


20. The hearing was held on April 13, 1971, six days after the 
notice was first published in the Federal Register (Exhibit I, 
Transcript of Hearing). At the hearing, petitioner objected to the 
adequacy of the notice (Exhibit I, pp. 15-17). At the close of the 
hearing, the Hearing Examiner established April 20, 1971, as the 
latest time for mailing briefs. No objections were raised to the 
briefing date (Exhibit I, pp. 227-228). 


21. On April 28, 1971, the Assistant Secretary of Agriculture 
issued an “Order Terminating Certain Provisions” in section 
1063 .52(a)(3) of the Order regulating the handling of milk in the 
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Quad Cities-Dubuque marketing area. The order was published in 
the Federal Register on April 30, 1971 (Exhibit J) and notes in the 
Statement of Consideration that the ‘‘termination was requested 
by a handler regulated by the Des Moines, Iowa order, and it was 
supported by all producer representatives and most handlers at a 
hearing held at Moline, Illinois on April 13, 1971.’’ The order 
removed the April, 1971, expiration date from _ section 
1063 .52(a)(3) so as to retain the plus 15 cent location differential 
“until a decision is formulated, at an early date, based on the 
testimony and evidence presented at the aforesaid hearing’’. The 
order contained the finding that ‘‘notice of proposed rulemaking, 
public procedure thereon, and 30 days notice of the effective date 
hereof are impractical, unnecessary, and contrary to the public 
interest 


22. On June 4, 1971, the Deputy Administrator, Regulatory 
Programs, issued a recommended decision covering the matters 
which were the subject of the hearing described above. The 
decision was published in the Federal Register on June 10, 1971 
(Exhibit K). The recommended order provided for a three cent 
increase in the Quad Cities-Dubuque (Order No. 63) Class I price 
differential and a five cent decrease in the Des Moines (Order No. 
79) Class I price differential, leaving a seven cent Class I price 
difference between the two orders. The recommended decision 
proposed modification of the language of section 1063 .52(a)(2) and 
(3) to restrict minus location differentials to plants ‘located 
outside the marketing area, north of U.S. Highway No. 80,”’ and 
to impose the plus location differentials to plants ‘located in that 
Iowa territory beyond 70 miles from the nearer of the City Hall, 
Rock Island, Illinois, or the Post Office, West Liberty, Iowa, and 
south of U.S. Highway No. 80, within the Des Moines, Iowa, 
marketing area.’’ It was proposed that the amount of the plus 
differential be reduced from 15 cents per hundredweight to 7 cents 
per hundredweight, as a result of adjustments in the Class I price 
in various marketing areas. 


23. On or about June 17, 1971, petitioner filed exceptions to the 
recommended decision, setting forth the grounds asserted with 
respect to the prior orders having the same general affect (Exhibit 
L). 


24. On July 31, 1971, petitioner closed its Des Moines plant and 
discontinued operations in the Des Moines area. Petitioner has 
continued to serve the Rock Island area from another plant. 


25. On August 6, 1971, the Assistant Secretary after con- 
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sideration of exceptions filed to the recommended decision issued 
a decision which was the same in all material respects as the 
recommended decision (Exhibit M). Upon obtaining the necessary 
producer approval an order amending the four milk orders 
specified in Finding 19 was issued by the Assistant Secretary of 
Agriculture and was effective December 1, 1971 (36 F.R. 19571). 


26. During the period October, 1970, through July, 1971, 
petitioner’s Des Moines, Iowa, plant purchased 79,185,625 
pounds of Class I milk. During this period, that plant was at all 
times regulated under the Quad Cities-Dubuque Milk Marketing 
Order No. 63. 


CONCLUSIONS 
I 
IMPACT OF THE MILK ORDER PROVISION 
Before proceeding to resolution of the many contentions raised 


in this proceeding, we pause first to review the factual situation in 
this case, particularly the impact of the milk order provisions 


upon petitioner from September 1, 1970 through July 1, 1971. The 
tabulation which appears on the following page outlines the effect 
the several contested administrative accions had upon petitioner 
as a regulated handler. 


Prior to September 1, 1970 petitioner operated two plants 
(Columns 2 and 3), one at Rock Island, Illinois which was 
regulated under the provisions of the Quad Cities-Dubuque Order 
(Order No. 63), and another plant located at Des Moines, Iowa 
which was regulated pursuant to the provisions of the Des Moines 
Order (Order No. 79). For purposes of illustration the Order No. 
79 Class I price is designated as ‘‘x’’. The Des Moines plant 
distributed milk at the x price in the Order No. 63 marketing area, 
in the marketing areas regulated by 5 other Federal Orders, and in 
other areas not subject to regulation. 


Petitioner’s Rock Island plant which was regulated under Order 
No. 63 distributed milk almost solely in that marketing area. 
Since the Order No. 63 Class I price was 15 cents below that of 
Order No. 79, the price is designated as x-15 cents for purposes of 
illustration. 
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The column at the extreme left in the tabulation indicates the 
areas in which petitioner distributed milk prior to and subsequent 
to September 1, 1970 and the relationship of the various Order 
Class I prices to the Des Moines Class I price, in terms of the ‘*x”’ 
price. ? For example the Cedar Rapids (Order No. 70) Class I price 
was 15 cents below the Des Moines (Order No. 79) price, North 
Central Iowa (Order No. 78) was 20 cents below, Greater Kansas 
City (Order No. 64) was 29 cents above, and Nebraska-Western 
Iowa (Order No. 65) was 15 cents above. 


On September 1, 1970 petitioner closed its Rock Island plant 
and shifted all of its accounts and sales to its Des Moines plant. 
By virtue of its increased sales in the Order No. 63 area, 
petitioner’s Rock Island plant became fully regulated under Order 
No. 63 (Column 4). Its Class I price obligation became x-15 cents. 
In addition, because of the location of the Des Moines plant, a -19 
cents location adjustment was applicable at the location of the 
plant under the provisions of Order No. 63. This is the price 
petitioner paid on all of its distribution out of the Des Moines 
plant during September 1970. 


Effective October 1, 1970 (Column 5) the Assistant Secretary of 


Agriculture suspended the -19 cent location adjustment. During 
October 1970 petitioner’s Des Moines plant was obligated to pay 
x-15 cents on all of its distribution of Class I milk. 


Order No. 63 was amended effective November 1, 1970 (Column 
6). The Amendment permanently eliminated the -19 cents location 
adjustment applicable to petitioner’s Des Moines plant. In ad- 
dition a +15 cents location adjustment applicable at the Des 
Moines plant was added ‘‘During the period November 1, 1970 


2. Rather than use the actual prevailing Class I prices each month as indicated in 
Tables 20 and 22 of the exhibit entitled ‘‘Federal Milk Order Market Statistics” 
(Respondent’s Exhibit 1), the ‘x price’’ was selected to simplify the illustration. 
While the prices in the tables vary from month to month depending upon the 
movement of the basic formula price, the difference between the various order 
Class I prices remained constant. Appendices A and B of respondent's brief 
which are based upon petitioner’s handler reports and the prevailing Class I 
prices, illustrate in greater detail how the October 1, suspension and November 1 
amendment resulted in greater uniformity in procurement costs for milk as 
between petitioner and other regulated handlers. The exhibits also indicate the 
volume of sales by petitioner in the other regulated areas. For example, 
petitioner’s second highest distribution was in the Greater Kansas City Order 
No. 64 area where petitioner had a cost advantage in such distribution of 63 cents 


during September 1970, 44 cents during October 1970 and 29 cents after 
November 1, 1970. 
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through April 1971”. Thus petitioner’s Class I price subsequent 
to November 1, 1970 can be illustrated as the x price, or x-15 cents 
with a +15 cents location adjustment applicable at the location of 
the Des Moines plant. 


Thereafter, the Assistant Secretary, upon the basis of evidence 
received at an amendment hearing concerning Order No. 63 and 
some of the surrounding milk orders, issued an order terminating 
the ‘“‘ * * * through April 1971” limitation provision (Column 7), 
leaving in effect, until completion of the amendatory process, the 
x price applicable to petitioner’s distribution from its Des Moines 
plant. 


The tabulation admittedly is an over simplification of the 
factual situation in this case. Nevertheless it does indicate that 
the petitioner’s Des Moines plant Class I obligation was no more 
during September 1, 1970 through July 1, 1971, than it had been 
prior to September 1, 1970. 


II 
PRIOR COURT DECISIONS 


To resolve the issues in this case we must follow a path 
delineated by several court decisions touching upon similar 
matters in the past. 


Order No. 63 contains provisions for the market-wide pooling of 
returns to producers. Thus while handlers pay for milk at 
specified class prices in accordance with the handler’s use of such 
milk (7 U.S.C. 608a(5)(A)), producers delivering milk to all the 
handlers in the market receive an average or blend price, regard- 
less of the handlers’ use of such milk (7 U.S.C. 608c(5)(B)(ii). 
The Act requires the class or use prices paid by handlers to be 
“uniform as to all handlers’’, and the blend prices received by 
producers to be ‘“‘uniform prices for all milk so delivered ..... ”’. The 
Act further authorizes a limited exemption from the uniform price 
through certain adjustments to the handler price and to the 
producer price, which are specifically enumerated in the Act. The 
controversy here revolves around the Secretary’s application of 
one of these adjustments, i.e., ‘the locations at which delivery of 
such milk . . . is made to such handlers’’. 


For a more elaborate explanation of the pooling-equalization 
provision authorized by the Act see: Lewes Dairy, Inc., et al. v. 
Freeman, 401 F.2d 308, 311-312 (CA4, 1968), cert. den. 394 U.S. 
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929; and Grant v. Benson, 229 F.2d 765, 767 (C.A. D.C., 1956). 


Recently the Courts have reviewed in finer detail the 
enumerated adjustments specified in Section 608c(5) of the Act. 
The first group of opinions to be considered here are Zuber v. 
Allen, 396 U.S. 168 (1969) affirming the Court of Appeals for the 
District of Columbia Circuit, 402 F.2d 660; and Blair v. Freeman, 
370 F.2d 299 (C.A. D.C., 1966). These opinions concern the 
‘“‘adjustments”’ contained in Section 8c(5)(B)(ii), and are similar to 
the adjustments in Section 8c(5)(A) of the Act. 


Zuber and Blair each involved suits by producers who 
challenged the validity of certain ‘‘nearby differential’ provisions 
of milk marketing orders for the New York-New Jersey (Order No. 
2) and for the Massachusetts-Rhode Island (Order No. 1) 
marketing areas. 


In the main the opinions held that the prices paid to producers 
must be uniform, and that any deviation from the uniformity 
requirement must be based on those adjustments specifically 
permitted by the Act. The Courts found the ‘‘nearby dif- 
ferentials’’ of Orders No. 1 and 2, which were paid only to certain 


producers whose farms were located near the principal con- 
sumption centers, to be invalid because such adjustments were 
not authorized by Section 8c(5) of the Act. 


“Calling the nearby differential a ‘location’ adjustment does not 
establish its permissibility. It clearly is not based on the location of 
delivery to the handler, the terms in which the Act speaks.’’ Blair, 
370 F.2d at page 237. 


From a reading of the three opinions as one composite the 
following principals are derived regarding the Section 8c(5) ad- 
justments which are applicable here. 


1. The adjustments are exceptions to the minimum uniform 
prices provided in a milk order. 


“The Act specifies several limited exceptions which the marketing order 
may make to the requirement that each producer receive a uniform price. 
Thus, Section 8c(5) permits the inclusion in the order of provisions 


(B) Providing: 


* * * 


(ii) for the payment to all producers and associations of producers 
delivering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the in- 
dividual handler to whom it is delivered; subject .... only to ad- 
justments for (a) volume, market, and production differentials 
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customarily applied by the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (c) the locations at which 
delivery of such milk is made ” Zuber, 402 F.2d at page 662. 


* * * 


‘Relying on clause (c), the Secretary has incorporated in the Order 
three variables which he has generally denominated ‘location dif- 
ferentials’: (a) One is a ‘transportation differential’ precisely 
reflective of the terms of the Act, under which an amount per unit is 
added to or subtracted from the uniform minimum price payable to 
the producer varying with the place of delivery to the handler. * * *’’ 
(emphasis added) Blair, 370 F.2d at page 234. 


* * * 


‘We think the analysis of the court below was correct: if there is any 
economic benefit here, producers should receive their compensation 
directly from the handlers and not out of the marketwide pool 402 
F.2d, at page 665.’’ (emphasis added) Zuber, 396 U.S. at page 190. 


2. The adjustments contained in Section 8c(5) of the Act are 
permissible to the extent they represent primarily an economic 
benefit or cost to handlers which is absorbed or reduced by 
producers. 


“The congressional purpose is further illumined by the character of the 
other statutory differentials for ‘volume’, ‘grade or quality’, ‘location’, and 
‘production’, all of which compensate or reward the producer for providing 
an economic service of benefit to the handler.’ (emphasis added) Zuber, 
396 U.S. at pages 395, 396. 


* * * 


“While market differentials customarily applied need not be restricted to 
the sole illustration in the House Report, that illustration, taken in con- 
junction with the discussion of all the statutory differentials, suggests that 
the permissible adjustments are limited to compensation for rendering an 
economic service.’ (emphasis added) Zuber, 396 U.S. at page 188. 


* * * 


‘There is no reason to dispute the Secretary’s finding that the differentials 
have no disruptive effect on the market. The issue, however, is whether the 
provisions are authorized by statute. The Secretary’s order is devoid of 
any economic justification and relies solely on the historical factor of the 
nearby producer’s favorable share of the fluid use market.’ (emphasis 
added) Zuber, 396 U.S. at page 189, FN 25 last para. 


* * * 


‘While petitioners argue that the differential is a necessary inducement to 
keep the nearby farmers in business, the record does not reveal that the 
Secretary acted out of concern that the nearby farmers would quit the 
market, nor is there any evidence demonstrating the present necessity for 
nearby producers. * * * 
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Since the Secretary made no findings to that effect, the Court need not 
consider whether they would justify payment of the nearby differential in 
view of the legislative history indicating that the statute contemplates 
adjustments primarily for economic costs to handlersthat are absorbed or 
reduced by the producers.’’ (emphasis added) Zuber, 399 U.S. at pages 
190-191. 


The next two opinions are of prime importance in our con- 
sideration of the Secretary’s contested actions. Each of the 
opinions deal with the adjustment in Section 8c(5)(A) providing 
for: 


‘“*. . . (8) the locations at which delivery of such milk, or any use 
classification thereof, is made to such handlers ...’’ 


The two decisions are Fairmont Foods Company v. Hardin, 442 
F.2d 762 (C.A. D.C., 1971) and Sunny Hill Farms Dairy v. 
Hardin, 446 F.2d 1124 (C.A. 8, 1971), cert. den. 405 U.S. 917. 


The Fairmont decision dwelt almost entirely on the sufficiency 
of the promulgation record evidence. The Court found that certain 
provisions of the Nebraska-Western Iowa Milk Order (Order No. 
65) providing for location differentials for Class I milk received at 
a plant in the Central and Western zones of the marketing area, 


above the price for such milk received at a plant in the Eastern 
zone, were not supported by substantial evidence in the 
promulgation hearing record. 


The Court found that the record evidence did not support the 
Secretary’s conclusions that: 


a. the Western and Central Zones were deficit markets 
necessitating prices higher than those in the Eastern Zone 
of the market, and 


b. the differentials in the two zones were necessary to avoid 
market disruptions in adjoining regulated markets. 


Aside from its admonition that the Secretary was required to 
operate within the narrow confines of powers expressly granted by 
the Act and that the Secretary should utilize, wherever possible, 
refined administrative remedies in place of those which are 
burdensome, the Court did not rule adversely on the Secretary’s 
statutory authority to include such location adjustments in a milk 
order. 


In Sunny Hill on the other hand, petitioner having abandoned 
any challenge to the sufficiency of the promulgation record 
evidence in support of the Secretary’s findings that the 15 cent 
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plus differential was necessary to ensure an adequate supply of 
milk for the Cape Girardeau area, the Court dwelt almost ex- 
clusively on the Secretary’s authority to include the contested 
adjustment in St. Louis milk order (Order No. 62). Here the Court 
affirmed the Secretary’s action. 


Both the Fairmontand Sunny Hill decisions are of importance 
in this case since there is both a challenge to the sufficiency of the 
evidence in the promulgation record of October 8, 1970 and a 
challenge to the Secretary’s authority to promulgate the 15 cent 
plus location adjustment in his order amending Order No. 63, 
effective November 1, 1970. As will be demonstrated more fully 
infra we conclude that there was both sufficient record evidence 
and statutory authority to support the inclusion of the plus 15 
cent differential in Order No. 63. 


Before turning from this general discussion of Court precedents 
to each of the specific challenges raised by petitioner, it seems 
appropriate at this point to pass upon two decisions which 
petitioner has relied upon in its brief and exception filed in the 
April 13, 1971 promulgation hearing proceeding (Exhibit L and 
Respondent’s Exhibit 3) and in the briefs filed in this adversary 
proceeding. The first is the District Court decision in Sunny Hill 
Farms Dairy v. Freeman, 307 F. Supp 392 (E.D. Mo., 1969). 
Since the Court of Appeals for the Eighth Circuit, in the opinion 
which was referred to earlier (446 F.2d 1124) reversed the 
judgment of the District Court, we need not consider the lower 
court’s decision as precedent here. 


The other decision, United States v. Sunny Hill Farms Dairy, 
258 F. Supp 94 (E.D. Mo., 1966), concerned an action to enforce 
the provisions of the Memphis, Tennessee Milk Order (Order No. 
97). At that time defendant by virtue of its distribution of milk in 
the marketing area regulated by Order No. 97, became fully 
regulated under that order and consequently was required to pay 
the Memphis Order’s minimum class prices on all milk disposed of 
from its plant. 


The District Court however ruled that Sunny Hill was obligated 
to pay minimum prices only on that portion of its milk receipts 
distributed in the Memphis marketing area. Further the Court 
considered de novo the merits of Sunny Hill’s defenses and ruled 
that the handler was not required to exhaust its administrative 
remedies as required by Section 8c(5) of the Act (7 U.S.C. 
608c(15)).? 
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Even though this decision was not appealed we believe its 
importance here to be questionable in the light of other 
authorities. 


The Court of Appeals for the Fourth Circuit, in Lewes Dairy, 
Inc., et al. v. Freeman, supra, 401 F.2d 308, sustained the action 
of the Secretary in imposing full regulation upon Lewes under 
Milk Order No. 16. 


“The Secretary found that Lewesutilized substantially all of its milk 
in Class I form and that annually it distributed in the regulated area 
between 40 and 61 percent of its receipts from farmer producers. 
Lewes admits that this finding is accurate but argues that when its 
receipts from all sources are considered it ships on an annual basis, 
between 35 and 45 percent of its total production into the regulated 
marketing area and sells the remaining 55 to 65 percent in Delaware. 
Regardless of which figure is used, the Order imposes full regulation 
on Lewes since it distributes more than 10 percent of its production 
in the regulated area.’’ Lewes at page 312. 


As a consequence of full regulation Lewes was required to pay 
the order minimum prices on all of its milk receipts even though a 
substantial portion thereof was distributed outside the Order No. 
16 marketing area. 


See also Yadkin Valley Dairy Cooperative, Inc., v. Freeman 
(M.D. N.C. April 16, 1969) reported only at 28 A.D. 398, which 
followed the holding in Lewes and sustained Yakdin’s full 
regulation under Milk Order No. 3 where the handler disposed of 
15 percent of its receipts as Class I milk in the marketing area. 


The District Court’s ruling in the Sunny Hill enforcement 
action regarding exhaustion of administrative remedies, is 
contrary to the weight of authority. United States v. Ruzicka, 329 
U.S. 287 (1946); United States v. Ideal Farms, 162 F. Supp 28 


2a. Section 8c(15) reads in part: 


‘“(A) Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in accordance 
with law and praying for a modification thereof or to be exempted therefrom. He 
shall thereupon be given an opportunity for a hearing upon such petition, in 
accordance with regulations made by the Secretary of Agriculture, with the 
approval of the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance with law. 


(B) The District Courts of the United States in any district in which such 
handler is an inhabitant, or has his principal place of business, are vested with 
jurisdiction in equity to review such ruling, * * *’’. 
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(N.J. 1958) aff’d 262 F.2d 334 (C.A. 3, 1959); United States v. 
Yadkin Valley Dairy Cooperative, 209 F. Supp 634 (M.D. N.C. 
1962) aff'd 315 F.2d 867 (C.A. 4, 1962). 


Ill 
PETITIONER’S CHALLENGES 


All of the contentions of the parties have been considered 
whether or not specifically mentioned in these conclusions. There 
are three (3) primary points for consideration here, the validity of: 
the October 1, 1970 suspension, the November 1, 1970 amend- 
ments, and the April 30, 1971 termination. Petitioner presents a 
variety of attacks to each of these three actions, some of which are 
common to all three points. We will endeavor in these conclusions 
to adhere as much as possible to the petitioner’s ‘‘summary of 
argument” on pages ii through iv of its brief but without 
repetition in matters common to all three of the main con- 
tentions. * 


A. The validity of the October 1, 1970 Suspension 


The decision of the Judicial Officer in In re Bush Dairy, Inc., 
et al., 31 A.D. 1479‘ is dispositive of the arguments raised by 
petitioner regarding the validity of the Secretary’s suspension 
action. There the Judicial Officer ruled that: 


“the Secretary had statutory authority under § 8c(16)(A), in an 
emergency situation, to suspend the Class I seasonal price declines 
in the milk orders to maintain the status quo pending a review of the 
matter through the public hearing process’’ 31 A.D. at page 1481 


In the Bush proceeding as here, the primary issue raised was 
whether section 8c(16) of the Act authorizes the Secretary to act 
as he did, or whether section 8c(18) requires a prior notice and 
hearing. 


In his consideration of this issue the Judicial Officer con- 
cluded: 


xe 


3. In proceedings pursuant to Section 8c(15)(A) of the Act, petitioner has the 
burden of proving that the action of the Secretary is not in accordance with law. 
In re Boonville Farms Cooperative, Inc., 23 A.D. 383, aff’d Boonville Farms 
Cooperative, Inc., v. Freeman. 23 A.D. 1330 (N.D. N.J. 1964), aff'd 358 F.2d 
681 (CA 2 1966); In re Andrew W. Leonberg, 32 A.D. 763, 791-798. 

4. On appeal in Carnation Company, et al., v. Butz, United States District Court 
for the District of Columbia, Civil Action No. 6-73. 
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Similarly, there is no basis for regarding § 8c(18) as a specific 
provision which undercuts, or overrides, § 8c(16). Sections 8c(16) and (18) 
plainly reflect two different statutory procedures, designed to be used in 
different situations. Section 8c(18), which must be read with §§ 8c(3), (4), 
(16)(C), and (17) of the Act (7 U.S.C. 608c(3), (4), (16)(C), and (17)), shows 
that when pricing provisions initially are to become parts of an order, or 
when an amendment is to be promulgated, a hearing is required. Section 
8c(16), on the other hand, requires the Secretary to suspend or terminate 
any provisionof an order whenever he finds that the provision obstructs or 
does not tend to effectuate the policy of the Act. Once these specified 
conditions are found to exist, the Secretary has no alternative but to 
suspend or terminate the offending provision. Section 8c(18) applies to the 
amendment of an order’s pricing provisions, whereas § 8c(16) applies to 
the suspension or removal of any provision, upon certain specified 
grounds. 


* * * 


The suspension authority — which does not require a hearing—is not 
limited by the hearing procedure applicable to the issuance or amendment 
of an order. Specifically, the last sentence of § 8c(18), providing that 
thereafter, ‘‘as the Secretary finds necessary on account of changed cir- 
cumstances, he shall, after due notice and opportunity for hearing, make 
adjustments in such prices’ (emphasis supplied), refers to adjustments by 
means of the amendatory process. The entire context of § 8c(18) shows 
that the word ‘‘adjustments”’ is referring to adjustments of pricing by 
means of an amendment to an order. Section 8c(18) should not be con- 
strued to prohibit the use of the suspension power, where it is appropriate, 
merely because such suspension affects milk prices. 


The propriety of this construction is borne out by other provisions of 
the Act. Section 8c(17) of the Act (7 U.S.C. 608c(17)) provides that: 


The provisions of this section * * * applicable to orders shall be 
applicable to amendments to orders * * *. 


Section 8c(16)(C), immediately preceding, provides that: 


The termination or suspension of any order or amendment thereto, 
or provision thereof, shall not be considered an order within the 
meaning of this section (emphasis added). 


Thus Congress sought to make it clear that the procedural 
requirements of the issuance-amendment process in §§ 8c(3) (4), (17), and 
(18) are separate and distinct from the termination-suspension process in 
§ 8c(16). A hearing is required only for orders or amendments thereto, but 
not for suspensions, which are not ‘“‘orders’’ or ‘‘amendments’’ to orders (7 
U.S.C. 608c(16)(C)). 


There are no exceptions, express or implied, from the categorical 
requirement in § 8c(16) that ‘‘any provision” of an order that obstructs or 
does not tend to effectuate the declared policy of the Act must be ter- 
minated or suspended by the Secretary. Even though the section plainly 
states “‘any’’ provision, petitioners would have it read ‘‘any provision not 
affecting price.’’ The word ‘‘any”’ is a broad and comprehensive term (see, 
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e.g., United States v. Rosenwasser, 323 U.S. 360, 363; F.D.I.C. v. 
Winton, 131 F.2d 780, 782 (C.A. 6); Kuhlman v. W. A. Fletcher Co., 20 
F.2d 465, 468 (C.A. 2); Keystone Tankship Corp. v. Willamette Iron & 
Steel Co., 222 F. Supp. 320, 322 (D. Ore.)), and there is no basis for 
engrafting an exception not stated. 


If Congress had intended to require a hearing prior to any suspension 
action affecting price, it could easily have excepted pricing provisions from 
the all-inclusive terms of § 8c(16). 


The logical conclusion of petitioners’ contentions with respect to 
§ 8c(18) is that suspension or termination without hearing are improper as 
to any provision directly affecting price. Since the purpose of a milk order 
is to set minimum milk prices (Stark v. Wickard, 321 U.S. 288, 291-301), 
there are few important provisions in an order that do not affect price. If 
petitioners’ argument were followed to its logical conclusion, § 8c(16) 
would apply principally, or only, to the reporting and administrative 
provisions of a milk order. This would emasculate the effectiveness of this 
section. It is an elementary rule of statutory construction that an: in- 
terpretation is not favored which renders ineffective or nullifies a part of a 
statutory measure. Meaning and significance should be given to all the 
provisions of a statute. United States v. Menasche, 348 U.S. 528, 538; 
Power Comm'n v. Panhandle Co., 337 U.S. 498, 514; Ginsberg & Sons v. 
Popkin, 285 U.S. 204, 208; Ex parte Public Bank, 278 U.S. 101, 104. 


* * * 


It should be further noted that, because of the separate functions of 
the two sections, giving full effect to § 8c(16) as written does not 
“emasculate’’ § 8c(18), as petitioners argue. The major purpose of 
§ 8c(16) is to provide a safeguard against the malfunctioning of marketing 
orders due to rapid changes in economic and marketing conditions. Pricing 
provisions can cause the malfunctioning of an order more readily than any 
other provisions (see 31 F.R. 5360). By its very nature, however, a 
suspension such as the one involved here is temporary, and the result 
reached by the suspension may often not be precise enough to effectuate a 
long-term change which is desired. In the circumstances, the emergency 
suspension procedure must be followed by a formal amendment hearing 
under § 8c(18) to reach the precise result desired. The two sections thus 
operate in a complementary manner. 


* * * 


Sections 8c(16) and (18) are thus distinct in their terms, their methods 
of operation, and their purposes. It follows that petitioners’ argument that 
§ 8c(18) is a ‘‘specific’’ statutory provision which overrides the ‘‘general”’ 
provisions in § 8c(16) is inapposite. The argument would have more 
weight if, for example, § 8c(16) applied to amendments of orders 
generally, while § 8c(18) applied only to amendments of pricing provisions 
(cf., Fourco Glass Co. v. Transmirra Co., 353 U.S. 222; Ginsberg & Sons 
v. Popkin, 285 U.S. 204). But that is not the case here. Sections 8c(16) and 
(18) are separate and distinct, and one is not a specific version of the other. 
Section 8c(16) is a separate, specific provision itself which covers the 
Secretary’s duty and power to suspend or terminate any provision of an 
order. Section 8c(18) is likewise a separate, specific provision which 
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prescribes the procedure for issuing and amending milk marketing order 
provisions. (31 A.D. at pages 1519-1524.) 


* * * 


The Judicial Officer’s ruling that Section 8c(16) of the Act 
applies to all provisions of a milk order that obstruct or do not 
tend to effectuate the declared policy of the Act, whether they are 
pricing or non pricing provisions, is equally applicable here. 


While it seems purely academic to reach beyond the Judicial 
Officer’s broad ruling at this point to consider further refinements 
in the application of Sections 8c(16) and (18) of the Act, we 
nevertheless note the following in passing. In the absence of such 
ruling by the Judicial Officer we are inclined, on the basis of a 
reading of the Zuberand Blair cases, supra, to conclude that the 
enumerated adjustments in Section 8c(5) of the Act, are not a part 
of the minimum-uniform pricing structure to which Section 8c(18) 
applies, but instead are the exceptions. Consequently Section 
8c(18) of the Act does not conflict with the authority of the 
Secretary to suspend a Section 8c(5) location adjustment pur- 
suant to authority contained in Section 8c(16). 


To say that an emergency situation existed necessitating the 
October 1, 1970 suspension action, is stating the obvious in view 
of the findings of fact. Petitioner’s Des Moines plant as a result of 
its shift in regulation from Order No. 79 to Order No. 63 paid a 
Class I price in September which was 15 cents less than the 
previous month. That price was further reduced by a 19 cent 
location adjustment applicable to the Borden plant. Thus 
petitioner had a 34 cent milk procurement advantage over plants 
located in Des Moines and a 34 cent reduction in its payments to 
producers for Class I milk. 


Petitioner’s agreement to pay producers an additional 15 cents 
on milk distributed into the Des Moines area is of little con- 
sequence. The voluntary payment merely applied to a small 
segment of its overall distribution (less than one-third) leaving 
petitioner with a procurement advantage on its sales in the other 
areas. 


Petitioner argues that the use of the suspension power to adjust 
milk prices would result in the insulation of such adjustments 
from administrative and judicial review. The short answer to this 
argument is that petitioner is presently being afforded a review of 
the very adjustments it claims would be insulated. 
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Again we turn to the Judicial Officer’s decision in Bush Dairy, 
supra, for his consideration of a similar contention concerning 
“due process.”’ 


* * * * 


The contention by the petitioners (1971 Brief, pp. 60-64) that the 
suspension of pricing provisions without a hearing violates the Due 
Process Clause of the Fifth Amendment to the Constitution is without 
merit. Congress, in § 8c(15)(A) of the Act (7 U.S.C. 608c(15)(A)) has 
provided the means by which ‘‘[fa]ny handler subject to an order” may 
petition for and be given ‘‘an opportunity for a hearing” in accordance with 
regulations issued by the Secretary. After this hearing the Secretary must 
rule upon the petition, which ruling is in turn reviewable by the ap- 
propriate United States District Court (7 U.S.C. 608c(15)(B)). 


Thus any handler can avail himself of a due-process hearing by filing a 
§ 8c(15)(A) petition, as petitioners have done here, alleging that an 
obligation imposed upon him is not in accordance with law. It has been 
held that the petitioner need not even be adversely affected by the 
Secretary’s action; he need only be a handler “subject to’’ the order. 
Freeman v. Hygeia Dairy Co., 326 F.2d 271 (C.A. 5). 


The regulations governing such hearings are set out at 7 C.F.R. 
900.50-900.71, and consideration of them shows that handlers are afforded 
every right required by due process. A petitioner may avail himself of 
depositions (7 C.F.R. 900.61) and of subpoenas to compel the attendance 
of witnesses (7 C.F.R. 900.62). He has the right to notice of the time and 
place of the hearing (7 C.F.R. 900.60(a)); the right to appear and be 
represented by counsel (7 C.F.R. 900.60(b)); and the right to present 
evidence and to cross-examine witnesses (7 C.F.R. 900.60(d)). After the 
hearing, the petitioner has the right to file proposed findings of fact, 
conclusions of laws and briefs in support thereof (7 C.F.R. 900.64(b)); the 
right to have a decision made upon the record by the officer who presided 
at the hearing (7 C.F.R. 900.64(c)); and the right to file exceptions to the 
hearing officer’s recommended decision (7 C.F.R. 900.64(d)). The 
petitioner has the right to have the final decision made upon the record by 
the Secretary (7 C.F.R. 900.67), and may be afforded the right to file briefs 
and to conduct oral argument before the Secretary (7 C.F.R. 900.66). 


There is ample authority to support this procedure under the due 
process requirements of the Constitution. Specifically, it has been held 
that due process is satisfied in milk marketing cases under the Act by the 
availability of the hearing upon a petition pursuant to 7 U.S.C. 
608c(15)(A), alleging that the Department’s action is not “‘in accordance 
with law.’”’ Brown v. United States, 367 F.2d 907, 911 (C.A. 10), certiorari 
denied, 387 U.S. 917; United States v. Wood, 61 F. Supp. 175, 179 (D. 
Mass.); United States v. Ridgeland Creamery Co., 47 F. Supp. 145, 149 
(W. D. Wisc.). 


In United States v. Wood, supra, 61 F. Supp. at 179, in holding that 
the § 8c(15)(A) proceeding satisfies due process, the Court stated: 


‘Where considerations of administrative expediency weigh 
heavily, and where opportunity for a full and adequate hearing is 
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available within the administrative process, no fundamental rights 
are transgressed when the hearing follows, rather than precedes, the 
action of the administrative agency.’ 


The Department’s action is not administratively concluded, insofar as 
the handler is concerned, until the Secretary has had an opportunity to 
consider the handler’s objections to the Department’s action in a 
§ 8c(15)(A) proceeding. Such a proceeding satisfies due process 
requirements. 31 A.D. at pages 1537-1539. 


* * * 


On the basis of this record we find no invalidity in the 
Secretary’s suspension action effective October 1, 1970. The 
action was a temporary measure to preserve orderly marketing in 
the regulated area. 


Although Section 8c(16) of the Act required no more than a 
finding by the Secretary that the location adjustment provision of 
Order No. 63 ‘obstructs or does not tend to effectuate the 
declared policy”’ of the Act, the Assistant Secretary’s suspension 
nevertheless, was preceded by the informal rulemaking 
procedures of Section 4 of the Administrative Procedure Act (5 
U.S.C. 553) via notice of proposed suspension with opportunity to 
file data, views, and arguments. Although adherence to such 
APA procedures was unnecessary in view of Section 8c(16), 
utilization of such procedures does not affect the validity of the 
suspension action. 


Three days after issuance of the suspension, a notice of hearing 
was published in the Federal Register to consider amendments 
and emergency procedures in connection with Order No. 63 and to 
other adjacent orders affected by the closing of petitioner’s Rock 
Island plant. 


Effective November 1, 1970, Order No. 63 was amended to deal 
with the problems temporarily stayed by the earlier suspension 
action. 


B. The Order Effective November 1, 1970 


Findings of Fact 12 through 18 detail the procedures which led 
to the order amending Order No. 63 as well as the substance of the 
amendments which were effective November 1, 1970. This 
amendment procedure in contrast to the suspension and ter- 
mination actions, is conducted in accordance with Sections 8c(3) 
and (4) of the Act, Rules of Practice published at 7 C.F.R. 
(Sections 900.1 through 900.18) and Sections 7 and 8 of the 
Administrative Procedure Act (7 U.S.C. 556, 557). 
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Petitioner challenges both the amendments and procedures. 


Petitioner contends that the Order No. 63 amendments which 
permanently eliminated the 19 cent minus location adjustment 
and in place thereof added the plus 15 cent location differential 
(for a six-month period) for plants located in Des Moines, are not 
in accordance with law (petitioner’s brief pages 20 through 49) 
because the amendments: 


1. constitute an impermissible departure from the 
requirement of a uniform price; 


2. cannot be sustained where the purpose is to assure an 
adequate supply of milk, and lacks support in the 
promulgation hearing record; 


3. constitute an economic trade barrier as applied to 
petitioner’s sales in the Quad Cities market area; 


4. were an ill-conceived and unlawful attempt to deal 
with a problem of broader scope; and 


5. there were available other, less dramatic solutions, to 
the problem 
In addition to the above substantive issues petitioner alleges 
the following violations of procedural requirements (petitioner’s 
brief pages 59 through 70): 


6. the notice of hearing was inadequate; 
7. petitioner was denied opportunity to present its case; 
8. the time for filing briefs was unreasonably short; 


9. the omission of a recommended decision was a denial 
of petitioner’s right to a hearing; and 


10. the immediate effectiveness of the order amending 
the order was contrary to law. 


Consideration of each of these contentions is in the sequence 
outlined above: 


1. As noted earlier in the portion of this decision dealing with 
prior court decisions, Section 8c(5) of the Act permits a departure 
from the requirement of a uniform price, where the departure is a 
specifically authorized adjustment ‘‘precisely reflective of the 
terms of the Act.” 


Here we are dealing with an adjustment to the uniform price 
based upon the location of petitioner’s Des Moines plant, which is 
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specifically authorized in Section 8c(5)(A) of the Act, i.e., ‘‘(3) the 
location at which delivery of such milk . . . . is made to such 
handlers.’’ 


Here too the adjustment per hundredweight of milk ‘‘is added 
to or subtracted from’’ petitioner’s Class I price. 


In an attempt to provide petitioner’s plant with an adequate 
supply of milk by equating its Class I price for milk with that of 
nearby handlers in Des Moines (alternative outlets for producer 
milk) the location adjustment provides producers with ‘‘com- 
pensation for rendering an economic service,’’ (‘‘an economic 
service of benefit to the handler’) which compensation producers 
receive ‘‘directly from the handlers and not out of the marketwide 
pool.”’ 


Based upon a reading of Section 8c(5) of the Act and past Court 
decisions interpreting this Section we must conclude that the 
amendments to Order No. 63 effective November 1, 1970, which 
included in the Order the plus 15 cent location adjustment (and 
eliminated the minus 19 cent adjustment) were authorized by the 
Act. 


In Sunny Hill Farms Dairy Co., v. Hardin, supra, the Court of 
Appeals ruled on a similar contention in this way: 


‘‘We turn then to the question of whether the fifteen-cent differential 
was statutorily permissible. It not only fits within the literal 
definition of a location adjustment permitted by the Act, but was 
found by the Secretary to be necessary to assure an adequate supply 
of milk for the plants in the area and to provide for better alignment 
of prices between orders’’ 446 F.2d at page 1128. 


2. Petitioner’s brief (page 31) quotes the following language 
from the Assistant Secretary’s decision (Finding of Fact 16) 


which preceded the issuance of the November 1 Order amending 
Order No. 63. 


“In this circumstance [referring to the fact that Petitioner’s sup- 
pliers had to move the milk 150 miles to Des Moines rather than 100 
miles to Rock Island as before] it is not reasonable to price milk to a 
Quad Cities regulated plant at the Des Moines location at a 
minimum Class I price lower than the Class I price applicable at 
plants in such market regulated under the Des Moines Order.” 


Petitioner asserts that the Assistant Secretary’s conclusion ‘‘is 
unsupported by the record (in fact, it is contrary to the record) 
and in any event cannot serve as a basis for departing from the 


requirement of uniformity of price to all handlers subject to an 
order.” 
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The latter assertion we believe is adequately considered in 1 
above and in 3 below. The need to assure an adequate supply of 
milk is an economic justification for the inclusion of provisions 
which depart from uniform pricing based on the location at which 
delivery of milk is made to petitioner. 


Our review of Exhibit E, the transcript of hearing, indicates 
substantial record evidence to support the Assistant Secretary’s 
decision. 


Summarized briefly the evidence deals with: 


a. The emergency nature of the hearing to eliminate Class I 
price disparity caused by the closing of petitioner’s Rock Island 
plant and the consequent regulation of its Des Moines plant under 
Order No. 63. pp. 22-23, 75-96. 


b. Petitioner’s distribution patterns and comparison of 
prevailing Class I prices pp. 23-24, 73. 


c. Attraction of an adequate supply of milk through an 
adequate Class I price level, prevailing local production and milk 
procurement, producer pay prices, petitioner’s inability to attract 
milk for Class I with a 34 cent reduction in price, handler 
distribution. pp. 24-34, 71, and Exhibit 12. 


d. Need for emergency action. pp. 34, 42, 82-83, 87, 100. 
e. Effect of proposed amendments. pp. 38-41, 61-62. 


f. Petitioner’s plant operations, its testimony in support of 
amendment to Order No. 79, and opposition to amendment of 
Order No. 63. pp. 47-52. 


g. Petitioner’s distribution in the Des Moines, Quad-Cities 
and Kansas City areas, its competition. pp. 53-57, 64-67, 100. 


3. Petitioner raises the question of an economic trade barrier 
created by the November 1 amendments, and in connection with 
the October 1 suspension argues that such action discriminates 
against petitioner. 


In considering these contentions two facts must be remem- 
bered. First it was the action by petitioner in closing its Rock 
Island plant and the shifting of its sales accounts to the Des 
Moines plant which caused the latter plant’s change in regulation 
from Order No. 79 to Order No. 63. 


This action by petitioner was the principal reason for the 
subsequent changes in Order No. 63. 
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Second, even before the Rock Island plant closed, petitioner 
distributed milk out of its Des Moines plant into the Order No. 63 
marketing area, and paid the Order No. 79 Class I price on such 
distribution, e.g. 15 cents above the Order No. 638 Class I price. 
While such distribution from the Des Moines plant increased after 
September 1, 1970, it was not new, and the same competition 
from Order No. 63 handlers existed after September 1, 1970 as it 
did before. Hence the continued application of a Class I price 
level, comparable to that of the Des Moines Order to petitioner’s 
Des Moines plant, newly regulated under the Quad Cities Order, 
would not change petitioner’s competitive position with respect to 
sales in the Quad Cities market or in any other market. 


Another factor involved here concerns the value of milk 
delivered by producers to a particular location. To achieve orderly 
marketing all producer milk delivered to the same location and 
used as Class I should have the same value. However attempts to 
maintain orderly marketing would soon be frustrated if the milk 
delivered to petitioner’s plant for Class I use was valued at 34 or 
15 cents below the value of the same type milk delivered to a 
nearby competitor plant, because petitioner chooses to sell a 
portion of its Class I milk in a lower priced market. 


Thus where a shift in regulation occurs, it often results in 
abrupt changes in minimum prices to producers who supply the 
plant where, as in this instance, the applicable Class I prices differ 
at such plant location among the orders. It also disrupts com- 
petitive Class I price relationships among handlers when they are 
similarly located. Hence the Secretary’s use of location ad- 
justments are an important statutory mechanism to equalize 
prices among competing handlers and producers delivering milk 
to such handlers. 


Location adjustments not only reflect the cost associated with 
distance in moving milk to the primary market but are also 
necessary to attract milk to the plants where it is needed. In some 
instances, the economic value of the milk to the producer at a 
particular location will be affected not only by transportation 
costs to move the milk to a regulated plant under one order, but 
also by the price he can obtain by shipping to an alternative 
market. Unless the alternative price is taken into account, the 
milk may not be available to the first market. ° 


5. These matters were discussed extensively in the findings contained in the 
Assistant Secretary’s decision reproduced in part in Finding of Fact 16. Such 
findings have solid support in the record of the October 8, 1970 hearing, Exhibit 
E, pp. 22-33 and Exhibit 12 which was received in evidence at that hearing. 
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Thus the Assistant Secretary concluded in his suspension and 
amendment actions that the Order No. 63 Class I price, less the 19 
cent location adjustment, would not attract a sufficient supply of 
milk to the Des Moines plant of petitioner. The Secretary did not 
make or have cause to make such a finding for the other plants 
which compete with petitioner in the lower priced markets. 


As noted earlier petitioner agreed to pay its producers the Order 
No. 79 price for milk marketed in Des Moines, but not for milk 
marketed elsewhere. The Secretary properly cannot accept such a 
voluntary payment arrangement because it is voluntary and 
cannot be enforced. cf: In re Franklin Cooper Creamery Ass’n., 
Inc. 10 A.D. 1165, 1173-1174. Further the limited voluntary 
payment would not attract a sufficient supply of milk for 
distribution in other areas. 


When the Order No. 79 pricing provisions were promulgated 
the price level was such as would attract a sufficient supply for 
plants including petitioner’s Des Moines plant, regulated in Des 
Moines in competition throughout the various markets. The fact 
that petitioner’s Des Moines plant, after it was regulated under 
Order No. 63, agreed to pay to its supplier more than the Quad 


City order price for milk distributed in Des Moines, tends to 
support the position of the Secretary that a price higher than the 
existing Quad Cities order price at that location was needed to 
attract milk to the Des Moines location. 


In connection with the November 1 amendments petitioner 
alleges a violation of Section 8c(5)(G), of the Act, citing Lehigh 
Valley Coop. v. United States, 370 U.S. 76 (1962). Lehigh dealt 
with compensatory payments on non-regulated milk entering a 
federal milk marketing area, not with inter-order price alignment. 
The Supreme Court held that the amount of the compensatory 
payment was excessive and suggested a lower payment 
equivalent to the difference between the blend and Class I price. 
The same trade barrier argument was raised in Sunny Hill, spura. 
There the Court of Appeals stated: 


* * x 


“The order promulgated by the Secretary obviously does not prohibit 
Sunny Hill from marketing milk purchased by it in the St. Louis area or, 
for that matter, in the Memphis or Paducah areas. The order does make it 
less profitable for Sunny Hill to sell in the St. Louis market than it would 
be were Sunny Hill not required to pay its producers the fifteen-cent 
differential. But the differential is specifically authorized by the Act and 
reasonable under the circumstances of the case. It thus cannot be con- 
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strued as establishing an illegal trade barrier. If all location differentials 
were to be so construed, nothing would be left of the Secretary’s power to 
promulgate milk marketing orders. 


In our view, neither Lehigh Valley Co-op Farmers v. United States, 370 
U.S. 76, 82 S.Ct. 1168, 8 L.Ed. 2d 345 (1962), nor Polar Ice Cream & C. 
Co. v. Andrews, 375 U.S. 361, 84 S.Ct. 378, 11 L.Ed. 2d 389 (1964), in- 
dicate a contrary result, the former because it involved clearly 
unreasonable compensatory payments and the latter because it involved 
purchase and allocation requirements imposed upon distributors by a state 
government. 


In summary, we hold that on the basis of the record presented to us, the 
zoning of the St. Louis milk marketing area was statutorily and con- 
stitutionally permissible.”’ (446 F.2d at page 1131.) 


4.,5. Here petitioner claims that the Secretary’s amendments of 
November 1 were ill-conceived and unlawful attempts to deal with 
problems of broader scope and that other, less drastic, solutions 
to the problem were available. 


In the realm of marketing agreements and orders, the Secretary 
is not vested with unlimited discretion enabling him to choose and 
apply whatever variety of regulatory measures he deems ap- 
propriate. Instead the Secretary in dealing with the type of milk 
problems we are exposed to here is confined in his selection of 
order provisions by the limits of his statutory authority and by 
the record evidence upon which he acts. 


Thus when the Secretary issues or amends a milk order, its 
provisions are limited to the terms and conditions enumerated in 
sections 8c(5) and (7) (7 U.S.C. 608c (5) and (7). In addition the 
Secretary shall issue an order or amendment thereto if he finds 
upon the evidence introduced at a hearing that its issuance will 
effectuate the declared policy of the Act (7 U.S.C. 602, 608c(3), 
(4), (17)). A third factor to be considered is the requisite producer 
approval of such an order or amendment. (7 U.S.C. 608c(9), (19)). 


These three factors, statutory authority, record evidence, and 
producer approval, are crucial to any consideration of alternatives 
to the Secretary’s action which is contested here. 


Petitioner’s brief (pages 39-50) suggests several alternatives to 
the Secretary’s amendment of November 1, 1970. Petitioner’s 
principal suggestion (page 42) is for ‘‘a thorough analysis of all 
the Iowa orders and possible merger thereof’’. Petitioner then 
offers some extracts from the April 13, 1971 hearing record to 
bolster its argument. Later petitioner, at page 44 of its brief, 
indicates that the proposed order contained in the Assistant 
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Secretary’s decision of August 6, 1971, which followed the April 
13, 1971 hearing, ‘‘is at least an attempt to deal in an orderly and 
rational manner with the problem of overlapping sources of 
supply and distribution among the Iowa markets’’. 


Of course the record evidence in the April 13, 1971 hearing 
record has no probative value in a review of the earlier amendment 
action by the Secretary, effective November 1, 1970. That 
amendment must be judged by the evidence in the October 8, 1970 
hearing record. Further we are not convinced that the petitioner’s 
suggested merger was less drastic than the action taken by the 
Secretary. Merging the Iowa federal orders would involve detailed 
considerations of a multiplicity of economic and marketing 
problems relating to all handlers and producers associated in some 
way with the merger. It is not likely that such long range and 
detailed considerations would have solved the immediate 
problems which the Secretary sought to remedy on November 1, 
1970. 


It appears at this point that consideration of possible alter- 
natives to the Secretary’s November 1, 1970 amendment is purely 
academic. Pages could be written about possible alternatives, and 
their effect upon petitioner and other handlers. However such 
recital would be completely irrelevant to the sole purpose of this 
review, which seeks to determine the lawfulness of the Secretary’s 
amendment of Order No. 63. We end our consideration of this 
point with a reference to the holding in the Lewes Dairy decision, 
supra, which is applicable here: 


“Tf there are alternatives to the order as framed we are persuaded, as 
argued on behalf of the Secretary, that the wisdom of his choice of 
alternatives is not cognizable in this proceeding. Only the legality of 
his choice is in issue here. The fact that regulation may be achieved 
that is equally as efficacious for the purpose of the Act with less 
expense to Lewes does not render illegal the application of the order 
to Lewes.’’ 401 F.2d at page 319. 


Next we turn to the procedures of the proceeding which 
culminated in the issuance of the amendments to Order No. 63, 
which petitioner argues, was replete with procedural 
irregularities. Our review of the record however discloses no 
procedural irregularities. 


6. The notice of hearing which was published in the Federal 
Register on October 3, 1970, five days before the start of the 
hearing, complied with Section 7 C.F.R. 900.4(a) of the Depart- 
ment’s rules of practice and reads in pertinent part as follows: 
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Provided. that in the case of hearings on amendments to marketing 
agreements or marketing orders, the time of the hearing may be less 
than 15 days but shall not be less than 3 days of the date of 
publication on the notice in the FEDERAL REGISTER.” 


Likewise Section 8c(17) of the Act provides for a similar 3 days 
notice for amendments to federal milk orders. 


The five proposals involved in the proceeding did not warrant a 
longer period of notice in view of the emergency action to be 
considered. This is evidenced by the fact that all parties appeared 
and testified extensively as to the various proposals. The evidence 
in the hearing record adduced by petitioner’s witness (pages 46- 
73) reveals a thorough presentation of petitioner’s position. 


7. Petitioner was not denied an opportunity to present its case. 
Petitioner was represented by counsel and as noted above 
presented its case at the hearing, and participated in cross 
examination of witnesses. 


8. Petitioner’s claim of an unreasonably short time within 
which to file briefs presents a close question. The hearing was 
concluded at 12:25 p.m. on October 8, 1970 (Exhibit E, page 105) 
and the parties were directed to have their briefs in the mail no 
later than Saturday, October 10, 1970. Fortunately in this in- 
stance the considerations which prompted the Hearing Examiner 
to set the date for mailing briefs are contained in the record for our 
review, beginning at page 101. 


First the Hearing Examiner was urged (pp. 101-102) by counsel 
for a dairy located in Des Moines (which dairy was severely af- 
fected by the lower price its neighbor, petitioner’s plant, was 
paying for Class I milk at the time — pp. 75-79, 82-83), that in 
view of the emergency nature of the hearing, and because the 
record would be available to the parties later that afternoon or 
evening, that no more than two days be allowed for the filing of 
briefs. This was supported by counsel for a producer association 
(pp. 102-103). 


Petitioner’s counsel asked for a minimum of 15 days to submit 
briefs (p. 103). 


It was in this setting that the Hearing Examiner fixed October 
10, 1970 as the time by which briefs were to be mailed. We find no 
abuse of discretion in such ruling. 


Briefs were timely filed by all parties and as respondent’s 
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exhibits 3 and 4(a) reveal, contained a thorough treatment of the 
issues and facts raised at the hearing. 


9., 10. The need for emergency action and the imminence of a 
threat to orderly marketing conditions as disclosed by the record 
evidence justified the omission of a recommended decision and the 
immediate effective date of the order amending Order No. 63. 


Both the Administrative Procedure Act and the Department’s 
Rules of Practice provide that the recommended decision may be 
omitted where the agency ‘‘finds on the record that due and timely 
execution of its functions imperatively and unavoidably so 
requires” (5 U.S.C. § 557(b)(2); 7 C.F.R. § 900.12(d)). 


C. The April 30, 1971 Termination 


Pages 70 through 76, and interspersed throughout pages 51 
through 58 of petitioner’s brief are claims of procedural violations 
in connection with the termination. 


In paragraph 4(p) of its amended petition of June 4, 1971, 
petitioner attacks the adequacy of the notices of hearing 
published in the Federal Register on April 7 and 9, 1971 (Exhibit 


H) which preceded the April 13, 1971 hearing (Exhibit I). In its 
amended petition and at pages 71 through 73 of its brief, 
petitioner asserts that the short notice denied it an opportunity to 
present its case. As noted elsewhere in this decision the Act and 
Rules of Practice require only a three day notice of hearing for 
amendments to an order. Further a reading of the April 7, notice 
shows that petitioner had seven proposals for consideration 
(proposals 12 through 18) at the hearing. These proposals must 
have been submitted by petitioner sometime prior to the April 7, 
1971 publication. The promulgation record also shows (Exhibit I, 
pp. 15-17) that petitioner received actual notice of the hearing 
date via a telephone call on April 2, 1971. Hence we find no basis 
for petitioner’s attacks upon the adequacy of the hearing notice. 


Two additional procedural points raised at pages 73 and 74 of 
petitioner’s brief deserve some attention here. They relate to 
petitioner’s assertion that it was denied opportunity to present 
relevant evidence at the April 13, 1971 hearing. 


In the first instance, petitioner complains of the Hearing 
Examiner’s refusal to receive in evidence an exhibit, which was 
offered by petitioner (Exhibit I, pp. 197 through 201), because the 
authors of the exhibit were not available for cross examination. In 
the second instance petitioner complains of the denial of a request 
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to continue the hearing until the following day to present 
testimony which was considered irrelevant (Exhibit I, pp. 217- 
218, 220-224). 


Again we find that the rulings of the Hearing Examiner were 
not an abuse of discretion. It would appear too that this was the 
attitude of petitioner back in the Spring of 1971 because the brief 
filed by petitioner on April 22, 1971 following the hearing, and its 
exceptions filed on June 18, 1971 (Exhibit L and respondent’s 
Exhibit 3) reveal no mention, objection or exception to such 
rulings. 


The Rules of Practice provide an automatic exception where a 
party is agrieved by the Hearing Examiner’s ruling (7 C.F.R. 
900.8(d)(2)), and petitioner was so informed at the hearing. If 
petitioner considered the rulings prejudicial, it no doubt would 
have pursued the matters in the promulgation proceeding, to 
preserve for later review, these alleged procedural violations. 
N.L.R.B. v. Rexall Chemical Company 370 F.2d 363, 365-366 
(CA 1, 1967), Neugebauer Dairy v. Secretary of Agriculture, 29 
A.D. 121 (D.S.D. 1970). 


The April 13 hearing record (Exhibit I) contains substantial 
evidence to support the Assistant Secretary’s termination order. 
For example at pages 67-71 of that record a producer witness 
testified with respect to milk production and procurement 
problems in and around the Des Moines and Quad Cities 
marketing areas. The witness further testified at pages 75, 79-80 
in support of a proposed termination of the April 1971 expiration 
date. Further testimony of this witness at page 86 is as follows: 


BY MR. BECKER: 


Q Mr. Blakeslea, you made a statement that you felt that 
this proposal should be made effective before May 1. What 
would be the detrimental effect if it were not? 


A Assuming that the Borden, Inc., plant continues to be 
pooled in the Quad-Cities, their price would drop 15 cents per 
hundredweight. This would create two problems. One would 
be some doubt as to the availability of milk supply for that 
plant at such lower price. The other would be the effect of 
price equity between competing handlers, handlers located in 
Des Moines competing with Borden, Inc. Likewise, handlers 
at Kansas City where Borden, Inc., also distributes. 


Q And this is going to happen as of May 1 if the order is 
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not amended by then, is that correct? 
A Yes, sir. 


There was other testimony at pages 113-123 by a Des Moines 
handler whose plant was located 2 miles from petitioner’s plant. 
This witness described his competition with petitioner in the sale 
of milk and at pages 119-190 and 130-131 requested the ter- 
mination or suspension of the April 1971 expiration date. 


Additional support for the termination action appears at pages 
147-148, and 152 of the record. 


In summary then, we believe that the reasons previously stated 
upholding the Assistant Secretary’s authority to suspend certain 
provisions on October 1, 1970, are also applicable to the ter- 
mination order of April 30, 1971. The same emergency marketing 
conditions as were present on October 1, 1970 which began when 
petitioner closed its plant at Rock Island, still prevailed on April 
30, 1971. Requests by interested parties and the record evidence 
support the Assistant Secretary’s issuance of the termination. As 
noted in the Assistant Secretary’s termination order (Exhibit J) 
the action was again a temporary remedy to retain price stability 
until a decision was formulated based on the testimony and 
evidence presented at the April 13 hearing. It is therefore con- 
cluded that the Assistant Secretary’s action terminating the April 
1971 expiration period was in accordance with law. 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 


1. Provisions of an Order Affecting Class Prices May Be 
Suspended or Terminated Without Opportunity for a Hearing. 


The decision of the Judicial Officer in In re Bush Dairy, Inc., 31 
Agriculture Decisions 1479 (1972), relied on above — holding that 
the Secretary can, without providing opportunity for a hearing, 
suspend provisions of an Order in a manner that, in effect, 
changes the Class I price for milk — was reversed sub nom. 
Carnation Company v. Butz, No. 6-73, in the United States 
District Court for the District of Columbia, decision filed March 
21, 1974. I disagree with the decision of the Court in the Carnation 
case for the reasons set forth in the Bush Dairy decision, which is 
set forth in its entirety as Appendix A to this decision. The 
following additional discussion as to the Carnation case sup- 
plements the views set forth in the Bush Dairy decision. 


The Secretary’s basic authority to classify milk and fix 
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minimum prices for each use classification which all handlers 
regulated by an Order shall pay for milk purchased from 
producers is contained in § 8c(5)(A) of the Act (7 U.S.C. 
608c(5)(A)). The basic notice and hearing provisions are in 
§§ 8c(3) and (4) of the Act, which provide that the Secretary shall 
“give due notice of and an opportunity for a hearing upon a 
proposed order” (7 U.S.C. 608c(3)), and ‘‘[a] fter such notice and 
opportunity for hearing, the Secretary of Agriculture shall issue 
an order if he finds, and sets forth in such order, upon the 
evidence introduced at such hearing * * * that the issuance of such 
order * * * will tend to effectuate the declared policy of this 
chapter” (7 U.S.C. 608c(4)). 


The Act provides in § 8c(17) that the foregoing provisions as to 
orders ‘‘shall be applicable to amendments to orders”’ (7 U.S.C. 


608c(17)). Hence notice and hearing are required to amend an 
Order. 


The statutory provision particularly at issue in the Bush Dairy 
case, which is also at issue in the present case, is § 8c(16)(A), 
which provides (7 U.S.C. 608c(16)(A)): 


(A) The Secretary of Agriculture shall, whenever he finds that any order 
issued under this section, or any provision thereof, obstructs or does not 
tend to effectuate the declared policy of this chapter, terminate or suspend 
the operation of such order or such provision thereof. 


Congress made it clear that the foregoing suspension or ter- 
mination authority in § 8c(16)(A) of the Act could be exercised 
without notice or opportunity for hearing by providing (7 U.S.C. 
608c(16)(C)): 


The termination or suspension of any order or amendment thereto or 
provision thereof, shall not be considered an order within the meaning of 
this section. 


The issue involved in the Bush Dairy case was whether the 
Secretary was required to afford opportunity for a hearing prior to 
exercising the suspension power provided for in § 8c(16)(A) when 
he was suspending a provision of the Order which had the effect of 
changing the Order’s Class I price for a temporary time period. 
The Court held in Carnation that § 8c(18) of the Act required 
opportunity for a hearing in such circumstances. 


Section 8c(18) of the Act (7 U.S.C. 608c(18)) provides that if the 
Secretary finds that the parity price referred to in § 602 of the Act 
is not — 


reasonable in view of the price of feeds, the available supplies of feeds, and 
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other economic conditions which affect Market supply and demand for 
milk and its products * * * he shall fix such prices as he finds will reflect 
such factors, insure a sufficient quantity of pure and wholesome milk, and 
be in the public interest. Thereafter, as the Secretary finds necessary on 
account of changed circumstances, he shall, after due notice and op- 
portunity for hearing, make adjustments in such prices (emphasis sup- 
plied). 


The Court in the Carnation case felt that permitting the 
Secretary to issue a suspension order without opportunity for a 
hearing, which suspension action, in effect, temporarily changed 
the Class I milk price, emasculated § 8c(18) of the Act. The Court 
held: 


It is a cardinal principle of statutory construction that an interpretation 
of a statutory provision which tends to emasculate its purpose and effect is 
not favored. Meaning and significance should be given to all the provisions 
of a statute. United States v. Menasche, 348 U.S. 528, 538 (1954). Con- 
sequently, defendant’s broad interpretation of § 8c(16) must fall in favor 
of preserving the statutory integrity of § 8c(18). 


The decision by the Judicial Officer in the Bush Dairy case did 
not interpret the Act in a manner which failed to give meaning 
and significance to § 8c(18) of the Act. The Judicial Officer stated 


in the Bush Dairy case (31 Agriculture Decisions at 1519-1521): 


Sections 8c(16) and (18) plainly reflect two different statutory 
procedures, designed to be used in different situations. Section 8c(18), 
which must be read with §§ 8c(3), (4), (16)(C), and (17) of the Act (7 
U.S.C. 608c(3), (4), (16)(C) and (17)), shows that when pricing provisions 
initially are to become parts of an order, or when an amendment is to be 
promulgated, a hearing is required. Section 8c(16), on the other hand, 
requires the Secretary to suspend or terminate any provision of an order 
whenever he finds that the provision obstructs or does not tend to ef- 
fectuate the policy of the Act. Once these specified conditions are found to 
exist, the Secretary has no alternative but to suspend or terminate the 
offending provision. Section 8c(18) applies to the amendment of an order’s 
pricing provisions, whereas § 8c(16) applies to the suspension or removal 
of any provision, upon certain specified grounds. 


In most instances, the § 8c(16) suspension procedure could not be used 
to produce the same result that could be produced in a § 8c(18) amend- 
ment procedure, following a hearing. (That is undoubtedly why there were 
only 506 suspension actions in all of the milk orders from 1939 to 1965, 
while there were many thousands of amendment actions, following 
hearings, during the same time period.) For example, if the Class I price is 
$4.80, and a seasonal decline would lower it to $4.60, if the Secretary 
believes that a price of $4.90 is appropriate, he could generally reach the 
price of $4.90 only by means of an amendment procedure following a 
hearing. But he could, at least, temporarily maintain the price of $4.80 by 
suspending the provisions providing for the seasonal price decline. * * * 
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The suspension authority— which does not require a hearing—is not 
limited by the hearing procedure applicable to the issuance or amendment 
of an order. Specifically, the last sentence of § 8c(18), providing that 
thereafter, “‘as the Secretary finds necessary on account of changed cir- 
cumstances, he shall, after due notice and opportunity for hearing, make 
adjustments in such prices” (emphasis supplied), refers to adjustments 
by means of the amendatory process. The entire context of § 8c(18) shows 
that the word ‘‘adjustments’’ is referring to adjustments of pricing by 
means of an amendment to an order. Section 8c(18) should not be con- 
strued to prohibit the use of the suspension power, where it is appropriate, 
merely because such suspension affects milk prices. 


Since in most instances in which the Secretary would desire to 
change the class prices for milk, he would not be able to ac- 
complish the desired objective by suspending or terminating 
provisions of an existing Order, and, therefore, would have to 
hold a hearing, § 8c(18) is not emasculated by permitting the 
Secretary to exercise the suspension authority in § 8c(16)(A) 
without affording opportunity for a hearing in those relatively few 
instances where the desired temporary price objective can be 
accomplished by suspending certain provisions of an Order. 


Both sections of the Act, 8c(16)(A) and 8c(18), can operate in 
appropriate circumstances. Section 8c(18) requires notice and 
opportunity for hearing before an adjustment can be made in class 
prices which cannot be achieved by suspending or terminating a 
provision of an existing milk Order. But where the desired result 
can be temporarily achieved by suspending or terminating an 
existing provision of an Order, § 8c(16)(A) authorizes such action 
without opportunity for a hearing. There is no reason for failing to 
give full effect to § 8c(16)(A) merely because of § 8c(18). 


Indeed, it is only by happenstance that § 8c(18) of the Act is 
applicable at all. Section 8c(18), by its express terms, is applicable 
only if the parity prices otherwise established are not reasonable. 
If the parity prices were reasonable, under the existing economic 
conditions, § 8c(18) of the Act would not be at all relevant to the 
milk Orders. In the situation where the parity prices were 
reasonable, the only relevant statutory provisions would be 
§§ 8c(3), (4), (16) and (17), supra, which require a hearing in 
issuing or amending an Order,* but which authorize the 
Secretary to suspend or terminate any provision of an Order 


6. Section 8c(3) requires only “opportunity for a hearing,’’ not the actual holding 
of a hearing; but since § 8c(4) requires the Order to be based ‘‘upon the evidence 
introduced at such hearing,” a hearing must actually be held for the issuance of 
an Order. The same requirements apply to ‘‘amendments to orders” (§ 8c(17)), 
but not to suspension or termination actions (§ 8c(16)(A) and (C)). 
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without opportunity for a hearing. 


Even when economic conditions make the parity price 
unreasonable, which brings into play § 8c(18) of the Act, the 
Court’s opinion in the Carnation case, if not carefully cir- 
cumscribed, would completely emasculate § 8c(16)(A) of the Act. 
For example, the Court in the Carnation case said: 


Had the Secretary suspended the Class I order entirely and let free 
market conditions dictate price, his action would have been sanctioned by 
§ 8c(16). There is nothing in the Act nor its legislative history to indicate 
that termination or suspension of regulatory controls requires notice and 
hearing. Instead, defendant adjusted the Class I orders by replacing 
scheduled spring prices with higher winter ones. The clear effect of this 
action was to adjust the Class I orders without benefit of notice and 
hearing. 


If the Court thought that the Secretary could, without op- 
portunity for a hearing, only terminate or suspend entirely the 
regulatory controls, the Court would be giving no meaning or 
significance whatever to the terms of § 8c(16)(A) which state that 
the Secretary shall, in appropriate circumstances, suspend or 
terminate an order “or any provision thereof.”’ 


The result reached by the Court in the Carnationcase, reversing 
the Judicial Officer’s Bush Dairy decision, cannot rationally be 
grounded upon the view that the Judicial Officer’s construction of 
the Act emasculated § 8c(18). But if the foregoing quotation from 
the Court’s Carnation decision fully reflects the Court’s views, the 
Court has emasculated § 8c(16)(A) of the Act. 


The result reached by the Court in the Carnation case can be 
rationally arrived at only by ‘“‘judicial legislation.’’ Section 
8c(16)(A) of the Act must be “‘judicially rewritten’’ by adding the 
underscored language (or similar language) to that quoted from 
the statute: 


(A) The Secretary of Agriculture shall, whenever he finds that any order 
issued under this section, or any provision thereof, obstructs or does not 
tend to effectuate the declared policy of this chapter, terminate or suspend 
the operation of such order or such provision thereof; Provided, however, 
that if such termination or suspension effectuates a change in the level of 
Class prices fixed in a milk Order, such action shall be taken only after due 
notice and opportunity for hearing. 


Such ‘‘judicial legislation’’ would not be unduly shocking if it 
were clear that Congress intended such result. Courts may “‘in- 
terpret,” or ‘‘rewrite,’’ a statute contrary to its literal language 
where necessary to carry out the Congressional purpose, which 
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was not artfully expressed. See, e.g., Lynch v. Overholser, 369 
U.S. 705, 708-715; Markham v. Cabell, 326 U.S. 404, 406-411; 
United States v. Rosenblum Truck Lines, 315 U.S. 50, 55; 
United Statesv. Rock Royal Co-op., 307 U.S. 533, 579-580 (a case 
under the Agricultural Marketing Agreement Act of 1937); 
Sorrells v. United States, 287 U.S. 485, 446-451; Ozawa v. 
United States, 260 U.S. 178, 194; Central Hanover B. & T. Co. v. 
Commissioner of Int. Rev., 159 F.2d 167, 169 (C.A. 2), per Judge 
Learned Hand, certiorari denied, sub nom. Estate of Wilkinson 
v. Commissioner of Int. Rev., 331 U.S. 836; Guiseppi v. 
Walling, 144 F.2d 608, 624 (C.A. 2), concurring opinion of Judge 
Learned Hand, affirmed sub nom. Gemsco, Inc., v. Walling, 324 
U.S. 244. 


However, (i) it was admitted by all of the parties in the Bush 
Dairy case (and sustained by the Judicial Officer’s own research) 
that there is no relevant legislative history with respect to the 
interplay of §§ 8c(16)(A) and 8c(18) of the Act; (ii) the Act, itself, 
does not indicate that § 8c(16)(A) is limited by § 8c(18); and (iii), 
§ 8c(16)(A) and § 8c(18) can each be applied in appropriate 
circumstances without emasculating the other section. In these 
circumstances, I believe there is no basis for rewriting § 8c(16)(A) 
of the Act to require opportunity for a hearing in those relatively 
few circumstances where a class price change desired by the 
Secretary can be temporarily accomplished by a suspension or 
termination action. 


2. If § 8c16(A) Is to Be “Judicially Amended,’ the 
““Amendment”’ Should Require Opportunity for a Hearing Only if 
a Suspension or Termination Action Changes the General Level of 
Class Prices. 


Assuming, arguendo, that § 8c(16)(A) of the Act is to be 
‘judicially amended,” the “‘judicial amendment”’ should require 
notice and opportunity for hearing only if there is to be a change 
in the level of class prices fixed in the milk Order — not if there is 
to be a change merely in the adjustments provided for ‘‘(1) 
volume, market, and production differentials customarily applied 
by the handlers subject to such order, (2) the grade or quality of 
the milk purchased, and (3) the locations at which delivery of such 
milk, or any use classification thereof, is made to such handlers” 
(7 U.S.C. 608c(5)(A)). 


Section 8c(18) of the Act plainly relates only to the general level 
of class prices in a milk Order — not to the adjustments applicable 
to handlers in particular circumstances. Section 8c(18) expressly 
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applies when the parity price for milk is not ‘‘reasonable in view of 
the price of feeds, the available supplies of feeds, and other 
economic conditions which affect Market supply and demand for 
milk and its products * * *.’’ The authorization in § 8c(18) is to fix 
class prices as the Secretary finds ‘‘will reflect such factors, insure 
a sufficient quantity of pure and wholesome milk, and be in the 
public interest.’’ Hence § 8c(18) looks to the general level of class 
prices, and not to particular adjustments applicable to handlers in 
specified circumstances, such as the “locations at which delivery 
of such milk” is made. (See United States v. Rock Royal Co-op., 
307 U.S. 533, 576-577, for a description of § 8c(18)). 


The present case deals solely with a location differential ap- 
plicable to any handlers meeting specified conditions. Even if 
§ 8c(16)(A) of the Act is to be ‘‘judicially amended”’ to require 
opportunity for a hearing in certain circumstances, such “judicial 
legislation”’ should not be so broad as to require opportunity for a 
hearing where suspending or terminating a provision of an Order 
can achieve the desired result with respect to a location dif- 
ferential which does not in any manner change the general level of 
class prices under the Order, but merely affects any handler 
meeting specified conditions. 


As stated by Chief Justice Marshall in MHuidekoper v. 
Douglass, 3 Cranch 1, 66: 


The law requiring two repugnant and incompatible things is incapable of 
receiving a literal construction, and must sustain some change of language 
to be rendered intelligible. This change, however, ought to be as small as 
possible, and with a view to the sense of the legislature, as manifested by 
themselves. 


In the present case, the suspension and termination actions did 
not change the general level of class prices under the Order, but 
merely changed the location differential provisions. Hence op- 
portunity for a hearing should not be required in these cir- 
cumstances even if the Carnation case properly reversed the Bush 
Dairy case. 


3. Even if § 8416(A) Is to Be “Judicially Amended”’ to 
Require Opportunity for a “‘Hearing’’ Where a Suspension or 
Termination Action Affects a Location Differential, “Hearings”’ 
Were Held in This Case Preceding the Suspension and Ter- 
mination Actions. 


Prior to the April 28, 1971, termination action (effective April 
30, 1971) at issue in this proceeding (Ex. J), notice of a proposed 
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hearing was published in the Federal Register on April 7 and 9, 
1971 (Ex. H), an oral hearing was held on April 13, 1971, complete 
with the examination and cross-examination of witnesses (Ex. I), 
and briefs were filed by petitioner and others. Hence if a hearing 
was required, it was held. 


The petitioner complains that it was not given adequate notice 
as to the hearing (Ex. I, pp. 15-17), but petitioner was advised on 
April 2 that a hearing would be held on April 13, and the notice of 
hearing was published in the Federal Register on April 7 and 9, 
1971 (Ex. H). This was adequate notice. In Carnation Company 
v. Butz, supra, the Court explained that ‘‘there is no reason why 
the three day notice provision of § 8c(17) could not have been 
utilized to convene an early hearing in an effort to reach an ex- 
peditious resolution of the problem.” In the present case, there 
was even more need for holding a hearing on short notice than in 
the Carnation Company case. 


Prior to the October 1, 1970, suspension action involved in this 
proceeding (Ex. C), the informal rulemaking requirements of § 4 
of the Administrative Procedure Act (5 U.S.C. 553(b) and (c)) 
were complied with, viz., notice was published in the Federal 
Register on September 12, 1970, that the Secretary was proposing 
to take the suspension action (Ex. A), and the petitioner filed 
exceptions to the proposed suspension action on September 16, 
1970 (Ex. B). The Assistant Secretary considered the petitioner’s 
objections when he suspended the location differential provisions 
effective October 1, 1970 (Ex. C). The suspension action was 
effective only for the month of October so that an immediate 
hearing could be called to further consider the matter (Ex. C). In 
view of the emergency nature of the temporary suspension action, 
the publicaiion of the proposed suspension action in the Federal 
Register with opportunity to file objections fulfilled the 
requirements of § 8c(18) for ‘‘opportunity for hearing,’”’ assuming 
that § 8c(18) is applicable to such suspension action. 


It is important to remember that with respect to this issue, we 
are not dealing with §§ 8c(3), (4) and (17) of the Act, which 
require an Order or an amendment to an Order to be based “‘upon 
the evidence introduced at such hearing.”’ We are dealing with 
§ 8c(16)(A) of the Act which does not by its terms require any 
hearing. Even if § 8c(16)(A) is ‘‘judicially amended”’ to require 
the opportunity for hearing provided for in § 8c(18) of the Act, 
§ 8c(18) merely states that ‘‘as the Secretary finds necessary on 
account of changed circumstances, he shall, after due notice and 
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opportunity for hearing, make adjustments in such prices” (7 
U.S.C. 608c(18)). Section 8c(18) does not require that the ad- 
justments be based “upon the evidence introduced at such 
hearing.’’’ Hence the “opportunity for hearing’’ requirement of 
§ 8c(18) is satisfied, insofar as a suspension or termination action 
under § 8c(16)(A) is concerned, by the informal rulemaking 
procedure of § 4 of the Administrative Procedure Act. 


The petitioner’s argument to the contrary, brief, p. 59, 
overlooks recent, controlling developments in the law. 


Ten years ago, the Supreme Court, in Federal Power Comm’n 
v. Texaco, 377 U.S. 33, referred to an informal rulemaking 
proceeding — in which notice was published in the Federal 
Register under § 4(a) of the Administrative Procedure Act (5 
U.S.C. 533(b)), and opportunity was afforded to interested 
persons to submit views in writing under § 4(b) of the Act (5 
U.S.C. 553(c)) — asa “hearing” (377 U.S. at 36, 39, 44, 45). For 
example, the Court said that the Commission ‘gave interested 
parties a ‘hearing’ under § 4(b) fof the Administrative Act] ’”’ (377 
U.S. at 36). This, apparently, was the first time the Supreme 
Court used the term “‘hearing”’ in connection with the informal 


rulemaking (i.e., notice-and-written-comment) provisions of § 4 
of the Administrative Procedure Act. 


Subsequently, in 1972, the Supreme Court held that § 1(14)(a) 
of the Interstate Commerce Act (49 U.S.C. 1(14)(a)), authorizing 
the Commission to establish car service rules for railroads ‘‘after 
hearing,”’ required the Commission only to comply with the in- 
formal rulemaking provisions of the Administrative Procedure 
Act. United States v. Allegheny-Ludlum Steel, 406 U.S. 742, 
756-758. There had been prior circuit court precedents indicating 


7. Section 8c(18) requires that the Secretary’s finding ‘‘that the parity prices 
*** are not reasonable’ be made ‘“‘upon the basis of the evidence adduced at the 
hearing;’’ but no such requirement is stated for fixing the appropriate class 
prices or for making ‘‘adjustments”’ in the prices fixed by the Secretary. Indeed, 
the statutory provisions in § 8c(18) for ‘‘adjustments’’ do not even require a 
hearing; but merely ‘‘opportunity for hearing.’’ The presence in § 8c(18) of the 
requirement that one action be made “upon the basis of the evidence adduced at 
the hearing,” and the absence of such a requirement as to other actions “is an 
argument against reading it as implied”’ where it does not appear. United States 
v. Atchison, T. & S.F. Ry. Co., 220 U.S. 37, 44, per Justice Holmes. Accord: 
Lang v. Commissioner, 289 U.S. 109, 112; Corn Products Refining Co. v. 
Benson, 232 F.2d 554, 563 (C.A. 2); Hamilton v. National Labor Rel. Board, 160 
F.2d 465, 470 (C.A. 6), certiorari denied sub nom. Kalamazoo Stationery Co. v. 
National Labor Rel. Board, 332 U.S. 762. 
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that result. See, e.g., Siegel v. Atomic Energy Commission, 400 
F.2d 778, 487-786 (C.A. D.C.); Pacific Coast European Con- 
ference v. United States, 350 F.2d 197, 205 (C.A. 9),. certiorari 
denied, 382 U.S. 958. 


Although the Court squarely held in the Allegheny-Ludlum 
Steel case, supra, that the requirement of a “hearing’’ was 
satisfied by compliance with the informal rulemaking provisions 
of § 4 of the Administrative Procedure Act, the Commission in 
that case had actually held a lengthy oral hearing before issuing 
the contested rules. 


The development of the law, in this respect, was completed last 
year by the Supreme Court’s decision in United States v. Florida 
East Coast R. Co., 410 U.S. 224. That case, like Allegheny- 
Ludlum Steel, supra, involved an interpretation of § 1(14)(a) of 
the Interstate Commerce Act, which provides (49 U.S.C. 
1(14)(a)): 


The Commission may, after hearing, on a complaint or upon its own 
initiative without complaint, establish reasonable rules, regulations, and 
practices with respect to car service by common carriers by railroad * * *. 


In holding that the “hearing” requirement in § 1(14)(a) of the 
Interstate Commerce Act was met by the notice-and-written- 
comment provisions of § 4 of the Administrative Procedure Act 
(5 U.S.C. 553), the Court stated: 


Following our decision last Term in United States v. Allegheny-Ludlum 
Steel Corp., 406 U.S. 742 (1972), we noted probable jurisdiction, 407 U.S. 
908 (1972), and requested the parties to brief the question of whether the 
Commission’s proceeding was governed by 5 U.S.C. § 553 [i.e., requiring 
only notice and written comment], or by §§ 556 and 557 of the Ad- 
ministrative Procedure Act [i.e., requiring an oral hearing]. We here 
decide that the Commission’s proceeding was governed only by § 553 of 
that Act, and that appellees received the ‘‘hearing”’ required by § 1(14)(a) 
of the Interstate Commerce Act (410 U.S. at 226-228). 


**e* 


The term ‘‘hearing” in its legal context undoubtedly has a host of 
meanings. Its meaning undoubtedly will vary, depending on whether it is 
used in the context of a rulemaking-type proceeding or in the context of a 
proceeding devoted to the adjudication of particular disputed facts (410 
U.S. at 239). 


eee 


Given the “open-ended’’ nature of the proceedings, and the Com- 
mission’s announced willingness to consider proposals for modification 
after operating experience had been acquired, we think the hearing 
requirement of § 1(14)(a) of the Act was met (410 U.S. at 242). 
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**#* 


While the line dividing them may not always be a bright one, these 
decisions represent a recognized distinction in administrative law between 
proceedings for the purpose of promulgating policy-type rules or stand- 
ards, on the one hand, and proceedings designed to adjudicate disputed 
facts in particular cases on the other (410 U.S. at 245). 


*** 


But the fact that the order may in its effects have been thought more 
disadvantageous by some railroads than by others does not change its 
generalized nature. Though the Commission obviously relied on factual 
inferences as a basis for its order, the source of these factual inferences was 
apparent to anyone who read the order of December 1969. The factual 
inferences were used in the formulation of a basically legislative-type 
judgment, for prospective application only, rather than in adjudicating a 
particular set of disputed facts (410 U.S. at 246). 


The issue as to the suspension action involved in the present 
Borden case is strikingly similar to the issue involved in the 
Florida East Coast R. Co. case, supra. In both cases, the ad- 
ministrative action was ‘‘open-ended,’’ with further action to be 
taken after additional study. In both cases, the administrative 
action was ‘“‘more disadvantageous’’ to some than to others. 


The recent development in the law recognizing that the informal 
rulemaking procedure under § 4 of the Administrative Procedure 
Act satisfies the requirements of a “hearing” is discussed in 
Verkuil, “Judicial Review of Informal Rulemaking,” 60 Virginia 
Law Review 185 (1974). Verkuil’s article is based on a report 
which he made as a consultant to the Administrative Conference 
of the United States. Verkuil states: 


Today the hearing requirement has been modified by the increasing 
awareness that informal rulemaking can be a superior form of decision- 
making (60 Virginia Law Review at 194). 


* * * 


With these cases the factors determining the choice of administrative 
procedures becomes, within certain limits of tolerance, the practical ad- 
vantages of informal rulemaking over formal trial-type procedures. And 
the mere presence of statutory language like ‘‘hearing,’’ unless made 
unmistakenly clear, as by the addition of ‘“‘on the record,’’ will not serve to 
define the required procedures. Nor will the nature of the proceeding as 
ratemaking automatically trigger trial-type procedures. The focus shifts 
from language to function: if the rulemaking model is determined to be as 
good a means of decisionmaking as the adjudicative model, it will be 
favored, absent unmistakable congressional intent to the contrary (60 
Virginia Law Review at 196). 
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The term “hearing’’ can now carry any of three meanings: trial-type 
proceedings; oral speech-making; or written submissions. There is scant 
reason, however, to allow the traditional definitional limits of ‘‘hearing’’ to 
control the well-considered decision to change the meaning that term takes 
in the rulemaking model. The procedural flexibility, efficiency, and fair- 
ness of informal rulemaking are acknowledged strengths, not lightly to be 
disregarded (60 Virginia Law. Review at 245). 


In short, in view of the recent developments in the law as to 
“hearings,” the informal rulemaking, written comment procedure 
used in connection with the suspension action in this case, ap- 
plicable by its terms for one month only, followed immediately by 
an oral hearing, satisfied the requirement of § 8c(18) as to 
“opportunity for hearing,’’ assuming that § 8c(18) is applicable 
to the § 8c(16)(A) suspension action. 


Petitioner relies on cases such as Londoner v. Denver, 210 
U.S. 373, where an oral hearing was required because adjudicative 
facts were involved. But where, as here, legislative facts are 
involved, an agency is not required to hold an oral hearing in 
developing regulatory policy of future effect even if at the moment 
only one party is affected by the agency action. Law Motor 
Freight, Inc. v. C.A.B., 364 F.2d 139, 142-144 (C.A. 1), certiorari 
denied, 387 U.S. 905. See, also, Davis, Administrative Law 
Treatise (1958), § 502, pp. 295-296; Davis, Administrative Law 
Text (1972), pp. 167-168; Verkuil, ‘Judicial Review of Informal 
Rulemaking,” 60 Virginia Law Review (1974) 185, 193. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 
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Before Hreaney, Ross and SrTepuEenson, Circuit Judges. 


Heaney, Circuit Judge. 


The sole issue on this appeal is whether the Grade A skim milk 
used by the appellant, Marigold, in the ‘““Dairyland’”’ marketing 
area' to produce “Party Dip,’’ was properly classified by the 
Market Administrator as Class I under Order No. 61, 7 C.F.R., 
Part 1061 (1969). The Judicial Officer of the Department of 
Agriculture, acting for the Secretary of Agriculture,? sustained 
the Administrator’s classification. The District Court, in an 
unpublished opinion, held that ‘‘a plain reading of the regulations 
supports the Administrator’s determination,’’ and granted the 
Secretary’s motion for summary judgment. Marigold appeals. We 
affirm. 


Order No. 61 became effective on April 1, 1969. The order 
classifies milk as follows: 


(a) Class I milk. Class I milk shall be all skim milk and butterfat: 


(1) Disposed of as a fluid milk product except as provided in sub- 
paragraphs (2), (3), and (4) of paragraph (b); 


(2) An inventory of fluid milk products in packaged form on hand at 
the end of the month; and 


(3) Not accounted for as Class II milk; 
(b) Class II milk. Class II milk shall be all skim milk and butterfat: 


(1) Used to produce butter, butteroil, anhydrous milkfat, plain or 
sweetened condensed milk or skim milk, and condensed buttermilk; nonfat 
dry milk, dry whole milk, dried buttermilk, dried whey, and blends of dried 
milk products including dry ice cream mix; cheese and cheese foods; ice 
cream, ice milk and frozen desserts including mixes for freezing; sterile 
products in hermetically sealed metal or glass containers; 


(2) Disposed of in bulk in the form of a fluid milk product to any 
commercial food processing establishment where food products are 
prepared only for consumption off the premises; 


1. The marketing area lies in southeastern Minnesota and northern Iowa. 


2. See, Brown v. United States, 367 F.2d 907, 911 (10th Cir. 1966), cert. denied, 
387 U.S. 917 (1967). 
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(3) Dumped or disposed of for animal feed; 


(4) In inventory of bulk fluid milk products on hand at the end of the 
month; 


7 C.F.R. § 1061.41 (1969). 
It defines the term ‘‘fluid milk product”’ as follows: 


“Fluid milk product” means milk, cream, skim milk, buttermilk, 
unsterilized concentrated milk or skim milk, eggnog and eggnog flavored 
milk, and mixtures combining milk, skim milk, and/or cream, including 
the aforesaid products sweet, sour, cultured, or acidified and such 
products reconstituted from or fortified with milk products. The term 
includes the aforesaid products to which the flavors, sweeteners, 
stablizers, emulsifiers, vitamins, minerals, and similar ingredients have 
been added. The term does not include products which are sterilized and 
disposed of in hermetically sealed metal or glass containers. 


7 C.F.R. § 1061.7 (1969). 


The Administrator determined that the Grade A skim milk 
used in “Party Dip” should be classified as Class I milk for two 
reasons: First, § 1061.41(a)(1) and (2) provides that skim milk 
disposed of or retained in inventory as a fluid milk product, shall 
be classified as Class I milk. ‘‘Party Dip’”’ was a fluid milk product 
within the meaning of § 1061.7 as it contained eighty to eighty- 
two percent of Grade A skim milk to which flavors, sweeteners, 
stabilizers, emulsifiers, vitamins, minerals and_ similar 
ingredients had been added. Second, § 1061.41(a)(3) provides 
that skim milk not accounted for as Class II milk should be 
classified as Class I milk. Because it was not used to produce 
butter, ice cream or one of the other products listed in the Class II 


category [§ 1061.41(b)(1)], it had to be accounted for as Class I 
milk. * 


Marigold vigorously contests the Administrator’s  in- 
terpretation. It argues, in substance, that the Secretary did not 
intend to include filled milk products such as “Party Dip” in Class 
I; that the skim milk lost its character as a fluid milk product 
when eighteen percent vegetable fat was added to it; and that it 
was inequitable to continue to classify the skim milk used in 
‘‘Party Dip” as Class I after a new order, the ‘‘“Memphis Order,” 
classified skim milk used to produce filled milk as Class II milk in 


3. With respect to milk marketing orders generally, see, H. P. Hood & Sons v. 
United States, 307 U.S. 588 (1939); United States v. Rock Royal Co-operative, 
Inc., 307 U.S. 533 (1939); Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th 
Cir.), cert. denied, 329 U.S. 788 (1946). 
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most other marketing areas in the United States.‘ 


At the outset, we note that the Administrator’s decision is 
entitled to great weight. He is an expert making a decision on a 
matter where expertise is important. Our review will, therefore, be 
limited to a determination of whether the ruling is warranted by 
the record and has a rational basis at law. 


There is no clear indication of an intent by the Secretary to 
exclude ‘‘Party Dip’’ from a Class I classification in Order No. 61. 
He simply stated: 


Producers proposed that filled milk also be a fluid milk product. This 
issue is reserved for a later decision. 


Official notice is taken of the fact that a hearing held at Memphis, 
Tenn., in February, April, and May 1968 (33 F.R. 2785) dealt with the 
disposition or potential disposition in all Federal order markets of filled 
milk and certain other products containing milk or milk derivatives which 
are disposed of in fluid form. Evidence was received as to the need for a 
coordinated program of regulation of such products in all Federal order 
markets. No decision based on the Memphis hearing has been issued. 


The treatment of filled milk under the Southeastern Minnesota- 
Northern Iowa order should be coordinated with the results of the 
Memphis hearing. Since the outcome of that hearing has not yet been 
determined, no action is taken herein on the filled milk issue. 


34 Fed. Reg. 3816 (1969). 
The notice of hearing described the term ‘‘filled milk’’ as: 


* * * any milk, cream, or skimmed milk, whether or not condensed, 
evaporated, concentrated, powdered, dried, or desiccated, to which has 
been added, or which has been blended or compounded with, any fat or oil 
other than milk fat, so that the resulting product is in imitation or sem- 
blance of milk, cream, or skimmed milk * * *. 


33 Fed. Reg. 2786 (1968). 


The most we can read into the above is that the Secretary was 
aware of the problems, that he did not want to anticipate the 
results of the Memphis hearing which was then pending and 
decided to avoid the issue by classifying all milk not specifically 
included in Class II as Class I milk. While he could have followed 


4. The Memphis order defined ‘filled milk” as: 
* * * any combination of nonmilk fat (or oil) with skim milk * * * with or 
without milkfat, so that the product (including stabliziers, emulsifiers, or 
flavoring) resembles milk or any other fluid milk product‘ and contains less 
than six percent nonmilk fat (or oil). 

7 C.F.R. § 1097.19 (1969). 
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the reverse procedure, he was not required to do so. 


There is nothing in the record to support Marigold’s argument 
that the addition of vegetable fat causes the skim milk to lose its 
character as a fluid milk product. Order No. 61 and the United 
States Public Health Service’s recommended Grade A Pasteurized 
Milk Ordinance, from which Marigold asserts the definition in 
Order No. 61 was obtained, simply state that the term “‘fluid milk 
product”’ includes skim milk to which flavors, sweeteners, etc., 
have been added. Neither specifically excluded filled milk 
products from the definition. We further note that the drafters of 
the order and ordinances stated specifically that the term ‘‘milk 
product’’ is not intended to include a number of other products, 
thus making it clear that both knew how to write exclusionary 
language if they were of a mind to. 


The Administrator’s interpretation may have put Marigold toa 
competitive disadvantage on the product ‘Party Dip’’ between 
the date the Memphis order was issued and the date Order No. 61 
was amended to in effect classify the skim milk used in ‘‘Party 
Dip” as Class II milk. But this fact alone is insufficient to upset 
the Administrator’s determination. 


We repeat, the order’ clearly states that all skim milk not 
accounted for as Class II milk shall be classified as Class I milk 
and this milk could not be accounted for as Class II milk. It was 
not used to produce butter, condensed milk, ice cream, frozen 
desserts, or any of the other products set forth in § 1061.41(b)(1). 
It, therefore, had to be included in Class I. 


Affirmed. 


5. A number of other milk orders have similar provisions, see, e.g., 7 C.F.R. 
§ 1006.41 (1972); 7C.F.R.§ 1007.41 (1970); 7C.F.R. § 1012.41 (1972). 
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Commodity Exchange Act 


ConTINENTAL GRAIN Company. CEA Docket No. 214. 
Futures trading — exceeding limits — Reports — 
incomplete or incorrect 


(No. 15,959) 


In re CoNTINENTAL GRAIN Company.CEA Docket No. 214. Decided 
August 7, 1974. 


Futures trading — exceeding limits — Reports — incomplete or incorrect 


The stipulation of respondent has been accepted and the cease and desist order 
herein is issued, with the provisions as set forth therein. 


Darrold A. Dandy, for complainant. 
Arthur L. Liman, New York, N. Y., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on June 27, 1973. The respondent is 
charged with violating sections 4g, 4i and 6(b) of the Commodity 
Exchange Act (7 U.S.C. 6g, 6i, 9) and sections 1.35, 15.01, 15.02, 
18.00, 18.03, 19.00, 19.01, 19.10 of the regulations thereunder (17 
CFR 1.35, 15.01, 15.02, 18.00, 18.03, 19.00, 19.01, 19.10). 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)) in which it (1) admits the facts hereinafter set 
forth in paragraphs 1 through 6 of the Findings of Fact, (2) ad- 
mits for the purpose of this proceeding and for such purposes only 
the remaining facts set forth in the Findings of Fact, and (3) 
waives oral hearing on the charges in the complaint and consents 
to the entry, without further proceedings, of the order contained 
herein. 
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Respondent also states in such stipulation that it admits no 
violation of any law, statute or regulation and any inaccuracies 
contained in the series 03 and 04 reports referred to in the com- 
plaint were inadvertent; clerical in nature or primarily at- 
tributable to a failure of communication within the respondent 
wholly unrelated to the preparation and submission of such 
reports, that such inaccuracies were brought to the attention of 
the Commodity Exchange Authority by the respondent and were 
voluntarily corrected by the respondent with the filing of amended 
reports. Respondent further states that, notwithstanding such 
inaccuracies, at no time did the position of the respondent exceed 
prescribed futures trading limits and at no time did the respond- 
ent engage in any improper trading activity. 


FINDINGS OF FACT 


1. The respondent, a Delaware corporation, with its principal 
office and place of business at Two Broadway, New York, New 
York, is now, and was at all times material herein, a registered 
futures commission merchant under the Commodity Exchange 
Act. 


2. The Chicago Board of Trade is now, and was at all times 
material herein, a duly designated contract market under the 
Commodity Exchange Act. 


3. During the period from July 24, 1972 through November 3, 
1972, the respondent was a trader which held or controlled a 
reportable position in wheat, corn, oats, soybeans, soybean oil, 
and soybean meal futures. 


4. The respondent was required, pursuant to the applicable 
provisions of the Commodity Exchange Act, and the regulations 
promulgated thereunder, to file the appropriate series 03 reports 
with the Commodity Exchange Authority showing all trans- 
actions executed, and all open contract positions held, for its 
account in all such futures on all contract markets. 


5. During the period from June 2, 1972 through September 29, 
1972, the respondent was engaged in merchandising, processing, 
or dealing in wheat, corn, oats, soybeans and the products and 
byproducts thereof and held or controlled a reportable position in 
wheat, corn, oats, and soybean futures. 


6. The respondent was required, pursuant to the applicable 
provisions of the Commodity Exchange Act and the regulations 
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promulgated thereunder, to file the appropriate series 04 reports 
with the Commodity Exchange Authority showing, inter alia, the 
makeup of its fixed-price cash grain position including the stocks 
of such commodities and their products or byproducts owned, the 
quantity of fixed-price purchase commitments open in such 
commodities and their products and byproducts, and the quantity 
of fixed-price sales commitments open in such commodities and 
their products or byproducts. 


7. During the period described in paragraph 3 above, respond- 
ent submitted incomplete and inaccurate series 03 reports with 
respect to transactions in wheat executed on the Chicago Board of 
Trade for the account of the respondent as alleged in paragraph 
III of the complaint. 


8. During the period described in paragraph 5 above, respond- 
ent submitted incomplete and inaccurate series 04 reports with 
respect to its fixed-price cash position as alleged in paragraph IV 
of the complaint. 


CONCLUSIONS 


By reason of the facts as set forth in the Findings of Fact, it is 
concluded that the respondent violated sections 4g, 4i and 6(b) of 
the Commodity Exchange Act (7 U.S.C. 6g, 6i, 9) and sections 
1.35, 15.01, 15.02, 18.00, 18.08, 19.00, 19.01, 19.10 of the 
regulations thereunder (17 CFR 1.35, 15.01, 15.02, 18.00, 18.03, 
19.00, 19.01, 19.10). Inasmuch as the respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


1. Respondent Continental Grain Company shall cease and 
desist from wilfully submitting any incomplete or inaccurate 
information in reports required under the Commodity Exchange 
Act. 


2. Respondent Continental Grain Company is prohibited from 
trading on or subject to the rules of any contract market for a 
period of fifteen (15) days such prohibition to apply to all trading 
done and positions held directly by Continental Grain Company, 
either for its own account or as the agent or representative of any 
other person or firm, and also to all trading done and positions 
held indirectly through persons or firms owned or controlled by 
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the said respondent, or otherwise, but such prohibition shall not 
apply to or otherwise restrict in any way transactions or 
positions: 


(a) which are bona fide hedging transactions or positions 
within the meaning of Section 4a(3) of the Commodity Exchange 
Act (7 U.S.C. 6a(3)) entered into or held on behalf of or for the 
account or benefit of the respondent or of persons directly or 
indirectly controlled by the respondent; or 

(b) which are transactions entered into or positions held by 
Conti-Commodity Services, Inc., a Delaware corporation (CCS), 
on behalf of or for the account or benefit of CCS or its customers 
exclusive of the respondent and of persons (other than CCS) 
directly or indirectly controlled by the respondent. 


For the purpose of determining under clause (a) of this 
paragraph 2 the hedging character of such transactions and 
positions, the futures and cash or spot transactions and positions 
of the respondent shall include such transactions and positions of 
any persons directly or indirectly controlled by the respondent. 
However, such prohibition [in paragraph 2 of this order regarding 
trading] shall not become effective unless the respondent should, 
after complaint and hearing in accordance with established 
procedure, be found to have violated [within one year from the 
date of issuance of this order] the Commodity Exchange Act or 
regulations thereunder by reason of acts other than those con- 
stituting the basis for the charges brought in this proceeding, in 
which event a supplemental order in this proceeding may be 
issued, without further notice, making effective forthwith the 
aforesaid prohibition which shall be in addition to any sanction 
which may be imposed as a result of such subsequent violation. 


3. References herein to the Commodity Exchange Act shall 
mean the Commodity Exchange Act as amended to the date 
hereof (7 U.S.C. 1 et seq.). 


This order shall have the same force and effect as if entered 
after full hearing. A copy of this decision and order shall be served 
on each of the parties and on each contract market. 


This order shall become effective upon service upon the 
respondent. 
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ALLEN, CHESTER v. MAXWELL AND FuRNISH LIVESTOCK 
Commission Company. P&S Docket No. 4848. Order 
of dismissal 


ANGEVINE, Martin L. and Davin B. Sanp. P&S Docket 
No. 4936. Consent order — Sanction 


Baker, ArveL L. d/b/a Art Baker CattLte Co. P&S 
Docket No. 4970. Consent order — Sanction 


CapitaL CaTTLeE CorporaTION. P&S Docket No. 4941. 
Consent order — Sanction 


Crark, Ronatp E. P&S Docket No. 4905. Checks or 
drafts — insufficient funds — Purchase price — 
failure to pay when due 


Cocuran, Dae. P&S Docket No. 4981. Consent order — 
Sanction 


CoLBERT, Boyp. P&S Docket No. 4921. Checks or drafts 
— insufficient funds — Failure to meet financial 
requirements — Failure to pay when due — Sanction 


Firetps, KENNETH; WAYNE HussBarD, FREDDIE KILLEN, 
WarrEN MICHALEwicz,and LiInNIE WisE. P&S Docket 
No. 4945. Consent order with respect to Warren 
Michalewicz 


Fox, Winters. P&S Docket No. 4964. Consent order — 
Sanction 


Growers’ Meat Co., Inc. P&S Docket No. 4908. 
Accounts and records — failure to properly keep — 
Failure to pay when due — Failure to honor drafts 


IBANEZ, Victor, d/b/a Texas SLAUGHTER House. P&S 
Docket No. 4978. Consent order 


JONES, JoHN and Ear Jones d/b/a Jones CattLe Co. 
AND JCJ CattLe Co. P&S Docket No. 4932. Consent 


Marquarpt, Rotanp. P&S Docket No. 4938. Consent 
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Packers and Stockyards Act, 1921 — Cont. 


PARNELL, J. F. and E. B. Ho ianp, d/b/a NEwBERN 
Livestock Co. P&S Docket No. 4960. Consent order 
— Sanction, as to J. F. Parnell 


PaRNELL, J. F. and E. B. Ho.ianpn, d/b/a NEwBERN 
Livestock Co. P&S Docket No. 4960. Order dis- 
missing E. B. Holland as a respondent 


Penns VALLEY Livestock Auction, Inc. P&S Docket No. 
4979. Consent order 


Reeves, CarRLTon B.P&S Docket No. 4974. Consent order 


Situ, W. F.d/b/a B. J. CattLte Company. P&S Docket 
No. 4957. Consent order — Sanction 


Stewart & Wuite, Inc. d/b/a Pates StockyarpD v. J. D. 
Monk. P&S Docket No. 4859. Dismissal — settle- 
ment between parties 


COURT DECISION (Consolidated Cases) 


Hays Livestock Commission Company, INnc., a Kansas corporation, 
Plaintiff-Appelle, 
vs. 
Maty Livestock Commission Company, Inc., a foreign corporation, 


Defendant-Appellant, 


UNIVERSAL Surety Company, a foreign corporation; GLEN WENzL, d/b/a WENzL 
CatTtLe Company, and Wayne McCasuin, 


Defendants. 


PLAINVILLE Livestock Commission Company, INc., a Kansas corporation, 


Plaintiff-Appellee, 


vs. 
Maty Livestock Commission Company, Inc., a foreign corporation, 
Defendant-Appellant, 


UniversaL Surety Company, a foreign corporation; GLEN WeEnzL, d/b/a Wenz] 
Cattle Company, and Wayne McCas.iy, Trustee, 


Defendants. 
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COURT DECISION 


Rusu County Sates Company,a partnership composed of Henry REIFSCHNEIDER, 
Haro.p REIFSCHNEIDER and Leroy REIFSCHNEIDER, 


Plaintiffs-Appellees, 


vs. 


Maty Livestock Commission Company, Inc., a foreign corporation, 


Defendant-Appellant, 


UNIVERSAL Surety Company, a foreign corporation; GLEN WenzL, d/b/a Wenzl 
Cattle Company, and Wayne McCastm, Trustee, 


Defendants. 


Tenth Circuit. Nos. 73-1236 & 73-1237. Filed July 13, 1974. 


Appeal from the United States District Court for the District of Kansas. (D.C. 
Nos. T-4836, T-4837, T-5005) Consolidated appeals. Judgments, as modi- 
fied, are affirmed 


(No. 15,960) 


In re W. F. Smitud/b/a B. J. Cattte Company. P&S Docket No. 
4957. Decided August 8, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in connection with his accounts and 
records, issuance of insufficient funds checks or drafts, the financial re- 
quirements of the Act. Respondent is suspended as a registrant under the 
Act for 20 days and thereafter until he is no longer insolvent. 


John E. Ford, for complainant. 
Lovell, Raymond & Hippe, Scottsbluff, Nebr., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed on May 14, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. W. F. Smith d/b/a B. J. Cattle Company, hereinafter 
referred to as the respondent, is an individual whose address is 25 
West 35th Street, Scottsbluff, Nebraska 69361. 


B. Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


2. Respondent’s current liabilities, as of October 4, 1973, 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $649,493.67, and current assets 
totaling $442,122.45, resulting in an excess of current liabilities 
over current assets of $207,371.21. 


3. Respondent, in connection with his operations as a dealer 
and market agency, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in pur- 
ported payment therefor issued checks and/or drafts which were 
returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks and/or drafts were drawn. 





W.F.SMITH 
Cite as 33 A.D. 1063 


Date of Dateof No.ofHead Amouthof Purchased at 
Purchase Check/Draft Purchased Check or from 


8/1/73 8/6/73 82 heifers $29,422.75 Bob S. Emmick, d/b/a 
Emmick Cattle Co., 
Sioux City, Iowa 


8/27/73 8/27/73 102 heifers 89,645.10 Ontario Livestock 
146 steers Commission Co., 
Ontario, Oregon 


4. A. Respondent, on or about the dates and in the trans- 
actions specified in finding of fact 3 above, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. 


B. As of April 29, 1974, there remained unpaid by respond- 
ent a total of $29,442.75 for the livestock set forth in finding of 
fact 3. 


5. Respondent, in connection with the sale of 82 head of 
livestock to Shinrone Farms, Inc., Odebolt, Iowa, on or about 
August 2, 1973, made or caused to be made a false and incorrect 
invoice and billing in that respondent misrepresented or falsified 


the following items: the origin point of the cattle, the date of 
original purchase and shipment of the cattle by respondent, the 
original purchase gross weight of the cattle, and the amount of 
freight expense incurred in shipping the cattle. 


6. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memorandum which fully 
and correctly disclosed all transactions involved in his business as 
a dealer under the Act in that respondent failed to keep and 
maintain (1) a general ledger of accounts showing assets; 
liabilities and net worth; (2) a cash receipts and disbursements 
journal; (3) a daily record of purchases and sales of livestock 
showing number of head, weight, and price of livestock purchased 
and sold by him; and (4) an adequate file of purchase and sale 
records. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
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U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in finding of fact 6 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that the 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


(1) issuing checks and/or drafts in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which such checks 
and/or drafts were drawn; 


(2) failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


(3) executing, or causing persons subject to the Act to execute, 
false or incorrect invoices, billings, or other documents in con- 
nection with livestock transactions in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger 
of accounts; a cash receipts and disbursements journal; a daily 
record of livestock purchases and sales; and a complete file of his 
purchase and sale invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 21 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension after 
expiration of the 21 day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 15,961) 


CHESTER ALLEN v. MAXWELL AND FurRNISH LIvEstocK CoMMISSION 
Company. P&S Docket No. 4848. Decided August 12, 1974. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Complainant pro se. 
Michael D. Fitzgerald, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and 
Stockyards Act of 1921, as amended (7 U.S.C. § 181, et seq.). In 
a complaint filed on December 4, 1972, Chester Allen of Hale, 
Missouri, seeks reparation from the respondent, Maxwell and 
Furnish Livestock Commission Company of Kansas City, 
Missouri, in the amount of $345.76. Complainant alleges in 
substance that his six calves were good to choice full-blood Black 
Angus calves and that he did not receive the fair market price for 
them. He further alleges in substance that respondent corporation 
failed to sell his livestock consigned to it openly, at the highest 
available bid, and in such manner as to promote best the interest 
of complainant as consignor, which if proved would be a violation 
of section 201.58 of the regulations under the Act (9 CFR 
§ 201.58) and thus an unjust practice in violation of section 307 of 
the Act (7 U.S.C. 208). See Burnett v. Rice, 2 A.D. 9 (1943), and 
H. F. Lindsay v. Walter M. Dunlap & Sons, et al., 22 A.D. 46 
(1963). 


Copies of the complaint and of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR § 202.40) were served on respondent on May 18, 
1973. A copy of the investigation report was served on com- 
plainant on May 21, 1973. 


Respondent timely filed an answer and a motion to dismiss. 
Respondent’s motion to dismiss was denied, correctly, we find, 
for reasons stated in the ruling on that motion. 


An oral hearing was conducted on January 29, 1974 in Kansas 
City, Missouri, before Michael T. Murphy of the Office of General 
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Counsel of this Department. Complainant appeared pro se. 
Respondent was represented by Michael D. Fitzgerald, Esq. of 
Kansas City, Missouri. Complainant testified for himself and five 
witnesses testified for the respondent. Two exhibits of respondent 
were received into evidence. 


On or about October 18, 1972, complainant had six black calves 
picked up by a neighbor, Claude Klein. The animals were added to 
a truck load of black cattle and the six calves were delivered to 
chute No. 3 in the Kansas City Stockyards on the same day. The 
calves were consigned to respondent to be sold for the account of 
complainant in accordance with many previous transactions over 
a twenty year business relationship. There was no written con- 
tract or agreement as to the price, manner or method of sale. The 
respondent notified complainant by post card that due to the 
American Royal activities and sales, complainant’s six head 
would be held over and sold the following week. Complainant did 
not object to the respondent about this delay. 


Complainant was informed that on October 24, 1972, one black 
bull weighing 630 pounds was sold at $33 per cwt., three steers 
weighing a total of 1,310 pounds were sold at $35 per cwt., and 
two heifers weighing a total of 800 pounds were sold at $20 per 
cwt., all for his account, and complainant was paid by respondent 
on this basis. The Market News publication of this Department 
for the Kansas City market, of which we take official notice, 
shows that on that date steers weighing 400-500 lb. and heifers 
weighing 400-500 lb. sold at prices as follows: 


Steers 
Choice 4400-5500 
Good 4000-5000 
Heifers 
Choice 4000-4700 
Good 3800-4300 


Complainant described his six calves as ‘‘the small short type 
Angus. They are not the large Angus.’”’ Robert Thomas, 
President of the Kansas City Livestock Exchange, testified as an 
expert that ‘‘[A]ssuming that [complainant’s calves] were 
compact cattle as described into the record, the last several years 
especially compact Angus cattle have been in disfavor with 
feeders and order buyers as such because of the lack of gain 


99 66 


ability. They stay small. {I]t is a very small percentage of 
buyers that will even bid on small compact Black Angus calves or 
short yearlings. They are very hard to sell. They will go well below 
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the market.’”’” Thomas also testified that the Market News 
quotations do not reflect all sales which take place at the market, 
and in particular do not reflect sales of small Angus cattle such as 
complainant’s; this is consistent with what we know to be the 
case. 


Complainant testified at the hearing that there was no bull 
among the calves which he consigned to respondent; however, his 
affidavit (Exhibit A to the Investigation Report) shows that his 
animals were ‘3 steers, 1 bull and 2 heifers.’’ Complainant 
testified that he would not know if there was a switch of identity 
of his calves, and that the weight values given to him as the 
weight values of the calves which were sold for his account, were 
approximately what he thought his calves would weigh. In 
response to a question why the animal sold as a bull weighed more 
than the others, complainant testified that ‘“‘he was a little older 
calf.”’ 


The burden of proof rests on a complainant in any reparation 
proceeding such as this, to prove by a preponderance of the 
evidence that his alleged loss was due to conduct of the respond- 
ent in violation of a duty required by the Act. Since complainant 
failed to sustain such burden of proof, his complaint must be 
dismissed. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. On complainant’s right to judicial review 
hereof, see United States v. ICC,377 U.S. 426. 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,962) 


In re Rotanp Marquarpt. P&S Docket No. 4938. Decided August 
12, 1974. ' 
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Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to meet the bonding require- 
ments of the Act and in failing to pay when due for livestock purchased in 
commerce. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on April 10, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
except that there shall be no finding of facts as to the amount due 
and owing as they are the subject of a dispute and controversy, 
the order to become effective on the sixth day after service upon 
respondent. 


Complainant has recommended that the cease and desist order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Roland Marquardt, hereinafter referred to as _ the 
respondent, is an individual whose address is Humboldt, South 
Dakota 57035. 


(b) Respondent, at all times material herein, was engaged in 
the business of buying and selling livestock in commerce as a 
dealer for his own account within the meaning and anmyect to the 
provisions of the Act. 
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2. Respondent, during the period August 21, 1973, to Sep- 
tember 4, 1973, engaged in the business of buying and selling 
livestock in commerce as a dealer without filing and maintaining a 
reasonable bond or its equivalent. 


3. Respondent, in connection with his operations as a dealer 
within the meaning and subject to the provisions of the Act, on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


Date of Purchase No. of Head Amount Purchased At 

8-21-73 28 hogs $6,099.17 NFO Collection Point - 
Madison, South Dakota 

8-23-73 15 hogs 2,486.77 NFO Collection Point 
Humboldt, South Dakota 

8-28-73 27 hogs 4,881.45 NFO Collection Point 
Madison, South Dakota 

9-4-73 6 hogs 812.76 NFO Collection Point 
Madison, South Dakota 


CONCLUSIONS 


By reason of the facts as found in Findings of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.29 of the regulations (9 CFR 
201.29). 


By reason of the facts as found in Findings of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer 
within the meaning and subject to the provisions of the Act, shall 
cease and desist from: 


1. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations; and 
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2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,963) 


In re CaprraL CATTLE CorporaTIoN. P&S Docket No. 4941. Decid- 
ed August 14, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for 
violating the Act and regulations in failing to comply with the bonding re- 
quirements of the Act. Respondent is suspended as a registrant under the 
Act until it is in full compliance with the bonding requirements thereof. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on April 15, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). - 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
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consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Capital Cattle Corporation, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Lakeland, Florida 33802. 


(b) Respondent at all times material herein was: 


(i) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying livestock in 
commerce on a commission basis; and 


(ii) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business obtained from its records of 
market agency and dealer transactions during the period January 
2, 1973, through October 31, 1973, respondent was required under 
the Act and the regulations, to increase from $20,000 to $50,000 
the amount of bond or bond equivalent maintained to secure the 
performance of its market agency and dealer obligations. 
Respondent was notified by certified mail on or about January 9, 
1974, that if it continued its livestock operations without 
adequate bond coverage as required under the Act and the 
regulations it would be in violation of the Act and the regulations 
promulgated thereunder. Notwithstanding such notice, respond- 
ent has continued to engage in the business of a dealer buying and 
selling livestock in commerce for its own account, and a market 
agency, buying livestock on a commission basis in commerce, 
without filing and maintaining the additional reasonable bond 
coverage or its equivalent as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. Respondent is suspended as a registrant under 
the Act until it complies fully with the bonding requirements 
under the Act and the regulations. When respondent has complied 
with such requirements, a supplemental order will be issued in 
this proceeding terminating this suspension. Such order shall 
have the same force and effect as if entered after full hearing and 
shall be effective on the sixth day after service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 15,964) 


In re JouN Jones and Ear Jones d/b/a Jones CATTLE Co. and 
JCJ Carte Co. P&S Docket No. 4932. Decided August 15, 
1974. 


Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations in issuing insufficient funds 
checks or drafts in purported payment for livestock and in failing to pay 
when due for livestock purchased in commerce. Respondents are ordered to 
cease and desist from such violations. 


Rodney Streff, for complainant. 
Respondent John Jones pro se. 
Jesse D. Swift, San Springs, Okla., for respondent Earl Jones. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on March 27, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated 
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the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondents have filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) John Jones and Earl Jones, hereinafter referred to as 
respondents, are individuals doing business as Jones Cattle Co., 
and JCJ Cattle Co. 


(b) Respondents, at all times material herein, were engaged 
in the business of buying and selling livestock in commerce for 


their own account as a dealer within the meaning and subject to 
the provisions of the Act. 


2. (a) Respondents, in connection with their operations as a 
dealer within the meaning and subject to the provisions of the 
Act, on or about the dates and in the transactions set forth below 
purchased livestock in commerce, and failed to pay, when due, the 
full purchase price of such livestock. 


Date of Purchase No. of Head Amount Purchased From 
7-31-73 1 $ 299.40 New Albany Sales Co. 
New Albany, Mississippi 
8-7-73 15 2,921.28 Fa : 
8-9-73 5 1,441.36 
8-14-73 5. 12,662.42 “ “ “ 
8-23-73 : 6,001.49 Van Buren County Auction Sale 
Clinton, Arkansas 
8-24-73 35 7,269.23 Cleburne County Livestock 
Auction, Heber Springs, Arkansas 
8-29-73 : 6,131.83 Crockett County Sales Co. 
Maury City, Tennessee 
8-30-73 ‘ 9,721.64 Mississippi Livestock 
Producers Assn. 
Jackson, Mississippi 
5,596.89 Baker Commission Co. 
Batesville, Mississippi 
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3. (a) Respondents, in connection with their operations as a 
dealer within the meaning and subject to the provisions of the 
Act, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondents did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of 
Purchase Check No. of Head Amount Purchased From 
7-31-73 1 $ 4,677.49 New Albany Sales Co. 
8-7-73 8-9-73 15 New Albany, Mississippi 
8-9-73 6 ee oe 
8-14-73 8-14-73 54 12,662.42 Van Buren County 
8-23-73 8-23-73 28 6,001.49 Auction Sale 
Clinton, Arkansas 
Cleburne County 
8-24-73 7,269.23 Livestock Auction 
Heber Springs, Arkansas 
Crockett County Sales Co. 
6,131.83 Maury City, Tennessee 
Mississippi Livestock 
9,721.64 Production Assn. 
Jackson, Mississippi 
Baker Commission Co. 
5,596.89 Batesville, Mississippi 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondents have willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, in connection with their operations as dealers 
within the meaning and subject to the provisions of the Act, shall 
cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 
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2. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondents. 


Copies hereof shall be served upon the parties. 


(No. 15,965) 


In re Cartton B. Reeves. P&S Docket No. 4974. Decided August 
16, 1974 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in connection with the maintainence 
of its custodial account for shippers’ proceeds. Respondent is ordered to 
cease and desist from such violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on June 18, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
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respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Carlton B. Reeves, hereinafter referred to as the 
respondent, is an individual d/b/a Lewis County Stockyards, 
Hohenwald, Tennessee, and Shelbyville Livestock Market, 
Shelbyville, Tennessee, and whose address is Hohenwald, 
Tennessee 38462. 


B. Respondent is, and at all times material herein was: 


(1) engaged in the business of conducting and operating 
the Lewis County Stockyards and Shelbyville Livestock Market, 
posted under and subject to the provisions of the Act, hereinafter 
referred to as the stockyards; 


(2) engaged in the business of selling livestock on a 
commission basis at the stockyards; and 


(3) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent during the period from October 1, 1973, through 
December 28, 1973, failed to maintain and use properly his 
“Custodial Account for Shippers’ Proceeds’, thereby en- 
dangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock, in that: 


A. As of October 29, 1973, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $240,806.45 and had to offset said checks, cash in 
said bank account in the amount of $1,867.02, current proceeds 
receivable of $118,154.30, and deposits in transit of $72,662.74, 
resulting in a deficiency of $48,162.39 in funds available to pay 
shippers’ proceeds. 


B. As of December 28, 1973, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $63,642.41, and had to offset said checks, cash in 
said bank account in the amount of $18,564.04, resulting in a 
deficiency of $45,078.37 in funds available to pay shippers’ 
proceeds. 
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C. Such deficiencies were due, in part, to respondent’s 
failure to deposit in his ‘“‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from sales of consigned 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. As respondent has 
now demonstrated that the deficit in his ““Custodial Account for 
Shippers’ Proceeds’’ has been eliminated, complainant further 
recommends that respondent not be suspended as a registrant 
under the Act. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


(a) Failing to deposit in his ‘Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(b) Failing to maintain his ‘‘Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 15,966) 


In re WintERS Fox. P&S Docket No. 4964. Decided August 20, 
1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with his operations as a 
packer under the Act, as found herein with respect to his accounts and 
records, insolvency, and failure to pay when due. Respondent is suspended 
as a registrant under the Act for a period of thirty (30) days and thereafter 
until no longer insolvent. 


John E. Ford, for complainant. 
James A. Builta, Lampasa, Tex., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on May 31, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Winters Fox, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at P. O. 
Box 402, Lampasas, Texas 76550. 


B. Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities, as of March 31, 1974, 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $109,211.78 and current assets of 
$7,310.40, resulting in an excess of current liabilities over current 
assets of $101,901.38. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn: 


Date of Date of No. of Head Amount 
Purchase Check & Species of Check Purchased At 
Feb. 21 Undated 81 cattle $17,663.11 Mason Auction, 
1 horse Mason, Texas 
Feb. 16 2/21/74 49 cattle $10,533.33 McDougals LS 
Auction, 
Comanche, Texas 


4. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below and in finding of fact 3 above, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price of such livestock. 


Date of Purchase No. of Head 
(1974) & Species Amount Purchased From 


February 25, 1974 50 cattle $ 9,998.75 Hubbard Auction Sale, 

Hubbard, Texas 
November 3, 1973 102 cattle 23,158.66 Lampasas Auction, 
thru January 2, 1974 Lampasas, Texas 


B. As of March 31, 1974, there remained unpaid by the 
respondent a total of $61,353.85 for the livestock purchased in the 
transactions set forth in finding of fact 3 and 4(a) above. 


5. Respondent, in connection with his operations as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and 
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maintain (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; (2) a cash receipts 
and disbursements journal; and (3) monthly reconciliations of his 
bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in the finding of fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the Act, 
(7U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth; a cash receipts and disbursements journal; and monthly 
reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
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will be issued in this proceeding terminating this suspension, after 
the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 15,967) 


In re Victor IBANEz, d/b/a TExAs SLAUGHTER HouseE. P&S Docket 
No. 4978. Decided August 20, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in issuing insufficient funds checks 
or drafts in purported payment for livestock and in failing to pay promptly 
and in full for livestock purchased in commerce. Respondent shall cease 
and desist from such violations. 


John E. Ford, for complainant 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on July 1, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order 
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consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Victor Ibanez, d/b/a Texas Slaughter House, 
hereinafter referred to as the respondent, is an individual with his 
principal place of business located at 209 E. Draper, Heb- 
bronville, Texas. 


B. Respondent, at all times material herein, was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 


C. Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce for slaughter and in purported 
payment therefor issued checks or drafts which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


Amount of 
Date of No. of Date of Checks Checks or 
Purchase Head or Drafts Drafts Payee 
4/10/74 17 4/25/74 $ 1,300.25 Hebbronville 
Auction & 
Commission Co. 
Hebbronville, 
Texas 
4/17/74 4/25/74 1,858.00 r : 
4/17/74 4/25/74 630.38 
2,000.93 "PRAS EBs: 

4/15/74 4/22/74 2,621.66 K&D Cattle Co., 

, Edroy, Texas 
4/15/74 4/22/74 5,108.11 Lykes Bros.; 
Inc. Feedyard, 
Edroy, Texas 
4/16/74 4/22/74 3,096.00 ea 
1/10/74 1/11/74 5,500.86 Har-Tex Cattle 
Co., Harlingen, 
Texas 
1/12/74 1/12/74 4,626.72 Fl 2 
1/12/74 1/12/74 


4,619.58 


$31,362.49 


3. A. Respondent, in connection with his operations as a 
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packer, on or about the dates and in the transactions set forth in 
‘finding of fact 2 above, purchased livestock in commerce for 
slaughter and failed to pay, when due, the full purchase price of 
such livestock. 


B. As of May 8, 1974, respondent owed $30,578.35 for the 
livestock purchases set forth in finding of fact 2 above. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 and 3 
herein ,respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent, in connection with his operations as a packer, shall 
cease and desist from: 


1. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 15,968) 


In re J. F. Parnett and E. B. Ho.iianp, d/b/a NEWBERN LIVE- 
stock Co. P&S Docket No. 4960. Decided August 21, 1974. 


Consent order — Sanction, as to J. F. Parnell 


Respondent J. F. Parnell has consented to the issuance of the order herein 
against him for violating the Act and regulations as found herein with re- 
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spect to accounts and records, false and incorrect weights, and the back- 
balancing of scales. This respondent is suspended as a registrant under 
the Act for a period of six (6) months. 


John E. Ford, for complainant. 
Ralph Holland, Tupelo, Miss., for respondent Parnell. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on May 20, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent E. B. Holland is now deceased, and complainant 
has moved that the complaint as regarding respondent Holland be 
dismissed. 


Respondent J. F. Parnell has filed an answer in which he ad- 
mitted the jurisdictional allegations of the complaint, neither 
admitted nor denied the remaining allegations, waived oral 
hearing and further procedure under the rules of practice (9 CFR 
202.1 et seq.), and consented to the issuance of a specified order 
containing findings of fact and conclusions based upon the 
allegations of the complaint, the order to become effective on the 
sixth day after service upon respondent Parnell. Complainant has 
recommended that the order consented to by respondent Parnell 
be issued. 


FINDINGS OF FACT 


1. A. J. F. Parnell and E. B. Holland, hereinafter referred to 
as the respondents, are partners, doing business as Newbern 
Livestock Company, with their principal place of business located 
at Newbern, Tennessee. 


B. Respondents are, and at all times material herein were: 


(1) engaged in the business of buying livestock in 
commerce on a commission basis and of buying and selling 
livestock in commerce for their own account; and 
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(2) registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for 
their own account. 


C. Respondents operate a daily buying station at premises 
located at Newbern, Tennessee. Respondents sell the livestock 
purchased at their buying station to various packers located in the 
states of Tennessee and Mississippi. 


2. A. Respondents, on or about the dates and in the trans- 
actions referred to in the tabulation below, in connection with 
purchases of livestock by respondents in commerce on a weight 
basis at their buying station, (1) knowingly weighed the livestock 
at less than their true and correct weights; (2) issued scale tickets 
showing such false weights of the livestock, copies of which 
tickets were made a part of respondents’ books and records; and 
(3) paid the sellers or caused the sellers to be paid for the livestock 
on the basis of such false weights. 


Respondents’ 
Date of No. of Head Purchase True and Weight 
Purchase and Weight Correct Weight Difference 
1974 Description (Pounds ) (Pounds ) (Pounds ) 
January 31 2 Barrows and 720 748 -28 
1 Gilt 


January 31 720 748 


January 31 350 380 
January 31 405 435 


January 31 i 500 548 

February 1 350 394 

February 1 380 416 

February 1 1 Barrow and 310 340 
1 Gilt 

February 1 1 Barrow and 1200 1262 
4 Gilts ; 


B. Respondents, in connection with the transactions set 
forth above, issued scale tickets which failed to show (1) the name 
of the buyer, (2) the name of the seller, (3) the date of the 
weighing, (4) the name of the firm, (5) the name or initials of the 
weighmaster, and/or (6) the time of balance check. Copies of such 
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scale tickets were made a part of respondents’ books and records. 


3. Respondents, in connection with the resale on a transfer-of- 
purchase-weight-basis of livestock in commerce (1) knowingly 
represented the weight of the livestock at more than their true and 
correct weights as detailed in the tabulation below; and (2) issued 
sales invoices to the buyers and assessed payment on the basis of 
such false weights, copies of which invoices were made a part of 
respondents’ books and records. 


No. of Head Respondents’ Respondents True and Correct Weight 
and Sale Sale Weight Weight { Pounds ) Difference 
Description Date (Pounds ) (Pounds ) 
Sows 12/2/73 10,415 10,215 +200 
Sows 12/13/73 13,585 13,450 +135 
Sows 12/30/73 8,350 8,200 +150 
Sows 1/7/74 8,555 8,405 +150 
Sows 1/8/74 2,200 2,165 + 35 
Sows 1/14/74 21,620 20,860 +760 
Sows 1/17/74 18,535 18,135 +400 


4. Respondents, on or about February 1, 1974, in connection 
with the weighing of livestock purchased in commerce on a weight 


basis, failed to operate the livestock scale at their buying station 
in accordance with Instructions for Weighing Livestock issued 
September 8, 1968, by the Packers and Stockyards Ad- 
ministration, in that respondents weighed livestock when said 
scale was back-balanced 35 pounds. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, 3, and 4 
herein, respondent J. F. Parnell has willfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a), 221), and sections 
201.49, 201.55, 201.71 and 201.73-1 of the regulations (9 CFR 
201.49, 201.55, 201.71, 201.73-1). 


Inasmuch as respondent J. F. Parnell has consented to the 
issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent J. F. Parnell, in connection with his operations 
subject to the Act, shall cease and desist from: 


1. Weighing livestock at other than true and correct weights; 
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2. Issuing scale tickets and accounting to sellers of livestock on 
the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; 


4. Issuing billings or invoices to buyers of livestock on the 
basis of false and incorrect weights; 


5. Selling to or collecting from buyers of iivestock sold in 
commerce on the basis of false and incorrect weights; 


6. Issuing scale tickets and accounts of purchase which fail to 
contain all the information required by provisions of the Act and 
the regulations; and 


7. Failing to operate livestock scales owned or controlled by the 
respondent in accordance with the regulations under the Act 
constituting INSTRUCTION FOR WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including, among others, copies of scale 
tickets, purchase invoices, and sales invoices, which copies show 
the true and correct weight of livestock purchased by respondent 
on a weight basis. 


Respondent J. F. Parnell is suspended as a registrant under the 
Act for a period of 6 months. 


This order shall become effective on the sixth day after service 
thereof upon respondent Parnell. Copies hereof shall be served 
upon the parties. 


(No. 15,969) 


In re J. F. Parnett and E. B. Hoiianp, d/b/a NEwBERN LIVE- 
stock Co. P&S Docket No. 4960. Decided August 21, 1974. 


Order dismissing E. B. Holland as a respondent 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by John G. Liebert, Administrative Law Judge. 
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On August 12, 1974, attorney for Complainant moved that E. 
B. Holland be dismissed as a Respondent in this proceeding 
because he is now deceased. Accordingly, and for the reasons set 
forth therein, the motion is granted. It is hereby 


ORDERED that E. B. Holland be dismissed as a Respondent 
in this proceeding. 


A copy of this order shall be served on the parties. 


(No. 15,970) 


In re ArveEt L. BAKERd/b/a Art BAKER CatTTLE Co. P&S Docket 
No. 4970. Decided August 22, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with his accounts and re- 
cords, financial requirements and failure to pay when due as found herein. 
Respondent is suspended as a registrant under the Act for a period of 60 
days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on June 5, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
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the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Arvel L. Baker d/b/a Art Baker Cattle Co., hereinafter 
referred to as the respondent, is an individual whose address is 
1500 West Park Avenue, Hereford, Texas 79045. 


B. Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency buying on commission and as a dealer to buy and 
sell livestock in commerce. 


2. Respondent’s current liabilities, as of March 31, 1974, 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $1,307,736.47 and current assets 
totaling $905,780.62, resulting in an excess of current liabilities 
over current assets of $401,955.85. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, and 
at divers other times, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


Date of No. of 

Check Head Amount From Whom Purchased 
10/26/73 113 $24,263.19 Walter King, Charleston, Mo. 
10/26/73 114 24,128.78 Walter King, Charleston, Mo. 
11/7/73 84 19,994.94 South Central Livestock, 

Smith Grove, Ky. 

11/19/73 74 21,048.61 Rudy Schenkel, Seagoville, Tx. 
1/16/74 92 20,015.18 Cummings Cattle Co., Lexington, Ky. 
1/16/74 56 16,528.79 Cummings Cattle Co., Lexington, Ky. 
2/4/74 70 17,072.10 Manley Cattle Co., S. St. Paul, Mn. 
2/1/74 74 16,559.03 Manley Cattle Co., S. St. Paul, Mn. 


4. A. Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below and in finding of fact 3 above, purchased livestock in 
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commerce and failed to pay, when due, the full purchase price of 
such livestock. 


Dates No. of 

Purchased Purchased From Head Amount 

2/1/74 Manley Cattle Co. 144 $ 33,631.13 
South St. Paul, MN 

1/22/74 & Cummings Cattle Co. 143 35,497.35 

2/8/74 Lexington, KY 

11/30/73 thru) South Central Livestock 126,885.21 

12/2/73 Smith Grove, KY 

8/12/73 South Eastern Cattle Co. 31,470.69 
Tifton, GA 

8/13/73 & Howard Horney Cattle Co. 111 43 309.24 

8/24/73 Siler City, NC 


B. As of March 31, 1974, there remained unpaid by the 
respondent a total of $270,793.62 for the livestock purchased in 
the transactions set forth in finding of fact 3 and 4A above. 


5. Respondent, in connection with his operations as a dealer, 
failed to keep accounts and records which fully and correctly 
disclosed all transactions involved in his business as a dealer 
under the Act in that respondent failed to keep and maintain a 


general ledger of accounts showing assets, liabilities, net worth, 
income, and expenses; and supporting subsidiary ledgers in- 
cluding inventory, accounts and notes receivable, accounts and 
notes payable, and acash receipts and disbursements journal. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, respondent’s 
financial condition does not meet the financial requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 and 4 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 5 respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
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Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


3. failing to keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his 
business as a market agency subject to the Act including: (1) a 
general ledger of accounts showing assets, liabilities, net worth, 
income, and expenses; and (2) supporting subsidiary ledgers 
including inventory, accounts and notes receivable, accounts and 
notes payable, and acash receipts and disbursements journal. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days arid thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a Supplemental 
Order will be issued in this proceeding terminating this 
suspension, after the expiration of the 60-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,971) 


In re Ronatp E. Crark. P&S Docket No. 4905. Decided August 
22, 1974. 


Checks or drafts — insufficient funds — Purchase price — failure to pay when 
due 


Where respondent violated the Act and regulations in issuing insufficient funds 
checks or drafts and failed to pay when due for livestock purchased in 
commerce, respondent is ordered to cease and desist from such violations. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on February 12, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the proposed findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


I 


(a) Ronald E. Clark, hereinafter referred to as the respondent, 
is an individual whose address is 1130 South Fairmont Street, 
Lodi, California. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account; 


(2) Not registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account. 
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II 


(a) Respondent, on or about the dates and in the transactions 
set forth below during the months of December 1972 and 
January 1973, purchased livestock, in commerce, and in pur- 
ported payment therefor, issued drafts on his bank account in the 
Bank of America, Lodi, California, which drafts were returned 
unpaid by said bank because respondent did not have sufficient 
funds on deposit in such account to pay such drafts. 


Date 
of No. of Head Stockyard Where Amount of 
Purchase Purchased Purchased Draft 
1972 
Dec. 27 34 Escalon Livestock Auction $ 5,733.35 


Escalon, California 
1973 


Jan. 3 Escalon Livestock Auction 10,907.33 
Escalon, California 

Jan. 10 Escalon Livestock Auction 5,377.83 
Escalon, California 

Jan. 19 Atwater Livestock Auction 2,563.57 
Atwater, California 


(b) Respondent, on or about the dates and in the transactions 
specified above, purchased livestock in commerce, and failed to 
pay, when due, the full amount of the purchase price for such 
livestock. 


(c) As of August 21, 1973, there remained unpaid by respond- 
ent, a total of $23,435.50 for the livestock purchased as set forth 
above. 


CONCLUSIONS 


By reason of the facts stated in paragraph II herein, respondent 
has violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


(1) Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; 
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(2) Failing to pay, when due, the purchase price of livestock 
purchased in commerce and failing to pay the full purchase price 
of livestock purchased in commerce. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 15,972) 


In re Date Cocuran. P&S Docket No. 4981. Decided August 23, 
1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with the issuance of in- 
sufficient funds checks, the keeping of its accounts and records and failure 
to pay when due. Respondent is suspended as a registrant under the Act for 
a period of 30 days and thereafter until no longer insolvent. 


John E. Ford, for complainant. 
Edward W. Lucas, lowa City, Iowa, for respondent. 


Decision by Harry Ss. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on July 3, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


*The Decision and Order became final August 22, 1974. --Ed. 
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Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complaint has recommended that the order con- 
sented to by the respondent be issued. 


FINDING OF FACT 


1. A. Dale Cochran, hereinafter referred to as the respondent, 
is an individual whose address is RD 43, Oxford, Iowa 52322. 


B. Respondent, at all times material herein, was: 


(1) engaged in the business of buying and selling 
livestock in commerce for his own account, and buying livestock 
in commerce on a commission basis; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy livestock in commerce. 


2. Respondent’s current liabilities, as of April 24, 1974, ex- 
ceeded his current assets. As of said date, respondent had current 
liabilities totaling $56,392.56 and current assets totaling 
$20,866.07, resulting in an excess of current liabilities over 
current assets of $35,526.49. 


3. Respondent, in connection with his operations under the 
Act, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


No. of 
Date of Date of Head & Amount of 
Purchase Check Species Check Purchased at or From 
1-17-74 1-17-74  125* cattle $11,096.20 Kalona Sale Barn, Inc., 
& calves Kalona, Iowa 
11-17-74 10,722.34 
1-24-74 1-24-74 64 cattle 16,328.74 Kalona Sale Barn, Inc., 
& calves Kalona, Iowa 
*This number includes those paid for with a third check issued at the same time 
which cleared the bank. 
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4. A. Respondent, in connection with his operations under the 
Act, on or about the dates and in the transactions set forth in 
finding of fact 3 above, as well as in the transactions set forth 
below, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 


Approximate No. of 
Date of Head & 
Purchase Species Amount Purchased From 
1-31-74 46 cattle $10,479.26 Kalona Sale Barn, Inc. 
& calves Kalona, Iowa 
2-2-74 170 lambs 19,594.51 Tama Livestock Auction, 
52 hogs Tama, Iowa 
47 cattle 
46 cattle 9,089.44 Coggon Livestock Sales 
Co., Coggon, Iowa 
20 cattle 3,665.77 Eastern Iowa Livestock 
& calves Commission, Inc., 
17 lambs Mechanicsville, Iowa 
1 hog 


B. As of May 1, 1974, there remained unpaid by the 
respondent a total of $16,124.62 for the livestock set forth above. 


5. Respondent, in connection with his business as a dealer and 
as a market agency, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business as a dealer and as a market agency under 
the Act in that respondent failed to keep and maintain (1) a 
general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; (2) a cash receipts and disbursements © 
journal; (3) a complete record of checks issued; and (4) monthly 
reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act, (7 
U.S.C. 213), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 
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Inasmuch as respondent Dale Cochran has consented to the 
issuance of the order set forth below, and complaint has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a market agency or dealer subject to the Act including 
a general ledger of accounts, a cash receipts and disbursements 
journal, a complete record of checks issued, and monthly 
reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,973) 


In re Martin L. ANGEVINE and Davin B. Sanp. P&S Docket No. 
4936. Decided July 25, 1974. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
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violating the Act and regulations in connection with their operation as a 
dealer under the Act in the keeping of false records and accounts based on 
false and incorrect weights as found herein. Respondents are suspended as 
registrants under the Act for a period of sixty (60) days. 


John E. Ford, for complainant. 
C. T. “Tad’’ Sanders, Kansas City, Mo. for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on April 5, 1974, and 
an amendment to such complaint filed on April 19, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondents 
have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an amended answer in which they admit 
the jurisdictional allegations of the complaint, as amended, 
neither admit nor deny the remaining allegations, waive oral 
hearing and further procedure under the rules of practice (9 CFR 
202.1 et seq.), waive service of this order, and consent to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, as 
amended; the order to become effective on July 26, 1974. 


Complainant has filed a recommendation that suggests the 
order consented to by the respondents be issued. In such 
recommendation, the complaint noted that the parties involved 
had extensive negotiations in an effort to settle this matter. After 
such negotiations the complainant recommended that respondent 
Martin L. Angevine be suspended as a registrant under the Act 
for a period of 180 days, and that respondent David B. Sand be 
suspended as a registrant under the Act for a period of 60 days. 


FINDINGS OF FACT 


1. A. Martin L. Angevine and David B. Sand, hereinafter 
referred to as the respondents, are partners, d/b/a Geneseo Cattle 
Co., with their principal place of business located at Geneseo, 
Illinois. 
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B. Respondents are and at all times material herein were: 


(1) engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondents, on or about the dates and in the transactions 
set out in the tabulation below purportedly sold livestock on the 
basis of transfer of actual purchase weights; when in truth, 
respondents sold the livestock on the basis of false and incorrect 
weights which respondents obtained by adding an arbitrary 
number of pounds to the actual purchase weight of such livestock. 


ane NO. PUR. SALES ADDED 
1972 TRANSACTION HEAD WT. WT. WT. 
5/6 Ivan & Lowell 135 99,245 101,925 2,680 
Granburg 
10/21 Ivan & Lowell 56 43 ,865 44,980 1,115 
Granburg 
9/20 Russel Ward 50 45,565 46,050 485 
10/9 Holesinger Bros. 129 116,710 119,375 2,665 
12/13 Holesinger Bros. 101 95,215 98,625 3,410 
10/16 Arley Krueger 72 65,210 66,600 1,390 
10/30 Sand & Loenser 77 40,315 40,965 650 
11/14 Delbert Geffers 178 73,350 74,725 1,375 


3. Respondents, on or about the dates and in connection with 
the livestock transactions set out in the table below, altered 
purchase records maintained in their files by changing one or more 
of the following items: total weight, average weight, total cost; 
and used such altered purchase records to substantiate and 
support the sales invoices which respondents prepared and issued 
to the purchaser of the livestock, such sales invoices purporting to 
show the actual purchase weights of the livestock but which, in 
fact, contained false and incorrect weight entries, and such altered 
purchase records, as well as such sales invoices containing such 
false and incorrect entries, were all made a part of the accounts 
and records of the respondents. 


DATE ENTRY PURCHASE RECORD CHANGED 

1972 TRANSACTION CHANGED FROM TO 

5/3 Ivan & Lowell Total Weight 59,590 62,590 
Granburg 

10/20 Ivan & Lowell Av. Weight 783 803 
Granburg 

10/7 Holesinger Bros. Av. Weight 905 925 

Total Weight 116,710 119,710 
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DATE ENTRY PURCHASE RECORD CHANGED 
1972 TRANSACTION CHANGED FROM TO 


10/12 Arley Krueger Av. Weight 905 
Total Weight 65,210 
Amount 24,078.48 24,588.72 
10/28 Sand & Loenser Av. Weight 523 523 
Total Weight 40,315 40,875 


4. Respondents, in connection with the transactions set forth 
in Findings of Fact 2 and 3 above failed to keep accounts, records, 
and memoranda which fully and correctly disclosed all trans- 
actions involved in their business under the Act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 4 
herein, respondents have wilfully violated Section 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221) and sections 201.46(a) & 201.55 of 
the regulations (9 CFR 201.46(a), 201.55). Inasmuch as the 
respondents have consented to the issuance of the order set forth 
below, and the complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Selling livestock on the basis of false and incorrect weights. 


2. Altering accounts and records for fraudulent purposes. 


3. Issuing to the purchasers of livestock, bought on a weight 
basis, sales invoices which show weights other than the actual 
weights of the purchased livestock. 


Respondents shall keep accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in their 
business under the Act, including, among other things, sales 
invoices, purchase invoices, and scale tickets showing true and 
correct weights, prices and amounts. 


Respondents, in connection with their dealer transactions 
involved in their business under the Act, shall also make and keep 
an accurate record of the number and weight of livestock bought, 
sold, or otherwise disposed of each business day; the prices paid 
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or received therefor; and the charges made for services and 
facilities. 


Respondent Martin L. Angevine is suspended as a registrant 
under the Act for a period of 180 days. 


Respondent David B. Sand is suspended as a registrant under 
the Act for a period of 60 days. 


As the respondents have waived the requirements under the 
rules of practice relating to service of this order upon them, and as 
both the respondents and the complainant have proposed or 
recommended that this order become effective on July 26, 1974, 
this order, including both cease and desist and suspension 
provisions, shall become effective on July 26, 1974. Copies hereof 
shall be served upon the parties. 


(No. 15,974) 


In re Boyp Co.Bert. P&S Docket No. 4921. Decided August 26, 
1974. 


Checks or drafts — insufficient funds — Failure to meet financial requirements 
— Failure to pay when due — Sanction 


Where respondent violated the Act and regulations in issuing insufficient funds 
checks or drafts in purported payment for livestock purchased in commerce 
and failed to pay when due for such livestock, and failed to meet the finan- 
cial requirements of the Act, respondent is suspended as a registrant 
under the Act for a period of 30 days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on March 8, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
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Agriculture. The complaint alleges that the respondent’s financial 
condition did not meet the requirements of the Act (7 U.S.C. 204), 
and that the respondent wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) Boyd Colbert, hereinafter referred to as the respondent, 
is an individual whose address is Clovis, New Mexico. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of January 30, 1974, respondent had current liabilities 
totaling $732,402.88 and current assets totaling $27,406.31, 
resulting in an excess of current liabilities over current assets of 
$704,996.57. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks or drafts which were returned unpaid by 
the bank upon which they were drawn because respondent did not 





BOYD COLBERT 1105 
Cite as 33 A.D. 1103 


have sufficient funds on deposit in the account upon which such 
checks or drafts were drawn. 


Date of Date of No. of Head Amount of Purchased 
Purchase Check and Species Check At or From 
Oct 17& 10-22-73 665 cattle $2000,675.56 Ranchers & 
Oct 19 Farmers LS 
1973 Auction Co., 

Inc., Clovis, 

New Mexico 
Oct 24 & 10-29-73 372 cattle 109,252.81 Ranchers & 
Oct 26 Farmers LS 
1973 Auction Co., 

Inc., Clovis, 

New Mexico 
Oct 25 10-29-71 27 cattle 6,871.25 T. P. Craig, 
1973 (should be 1973) Clovis, New 


Mexico 
Oct 24 & 10-30-73 53 cattle 14,612.84 Jack Frazier, 
Oct 25 Rogers, New 
1973 Mexico 


4. (a) Respondent, on or about the dates and in the trans- 
actions specified in findings of fact three, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price of such livestock. 


(b) As of January 30, 1974, there remained unpaid by the 
respondent a total of $331,412.46 for the livestock purchased in 
the transactions set forth in findings of fact three above. 


By reason of the facts set forth in findings of fact two, herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in findings of fact three and four 
herein, respondent has wilfully violated section 312(a) of the Act 
(7U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
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deposit in the bank account upon which they are drawn to pay 
such checks or drafts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension, after 
the expiration of the 30-day period. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Pursuant to the amended Rules 
of Practice governing procedures under the Packers and 
Stockyards Act, this Decision and Order become final without 
further proceedings 35 days after service hereof UNLESS ap- 
pealed to the Secretary by a party hereto within 30 days after 
service, as provided in Sections 202.16 and 202.18 of the Rules of 
Practice as amended. Copies hereof should be served upon the 
parties. 


(No. 15,975) 


In re Growers’ Meat Co., Inc. P&S Docket No. 4908. Decided 
August 26, 1974. 


Accounts and records — failure to properly keep — Failure to pay when due — 
Failure to honor drafts 


Where respondent violated the Act and regulations in failing to pay when due, 
failure to honor drafts and to keep accounts and records in accordance with 


regulations as found herein, respondent is ordered to cease and desist from 
such violations. 


Thomas C. Heinz, for complainant. 
Francis R. Ruggieri, Modesto, Cal., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 


*The Decision and Order became final August 26, 1974. --Ed. 
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Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on February 20, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respond- 
ent has wilfully violated the Act and the regulations promulgated 
thereunder. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail on February 26, 1974. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. Respondent requested and was granted an extension 
until May 3, 1974, in which to file its answer. Respondent has 
failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


I 


(a) Growers’ Meat Company, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of 
business located at 801 Zeff Road, Modesto, California 95350. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


II 


Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions set forth below, and in 
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other transactions at divers other times during the period from 
January 1, 1973 through May 31, 1973, purchased livestock in 
commerce and failed to pay, when due, for such livestock pur- 
chases. 


DATE OF NO. OF PURCHASE PURCHASED AT OR 
PURCHASE HEAD PRICE FROM 


2/7/73 5 $ 368.60 Atwater Livestock Auction Co. 
2/20/73 9 $ 864.67 Bakersfield Cattle Auction 
3/6/73 21 $2,062.76 Bakersfield Cattle Auction 
3/13/73 12 $1,028.59 Bakersfield Cattle Auction 
4/3/73 5 $ 299.18 Bakersfield Cattle Auction 
4/10/73 $ 737.80 Bakersfield Cattle Auction 
4/10/73 $ 463.50 Cherry Auction 

2/28/73 $1,169.66 The Stockman’s Market 
3/14/73 $ 737.25 The Stockman’s Market 
2/16/73 $6,631.80 Ernest Tempel 

2/19/73 $3,008.50 Visalia Hog Market 
3/12/73 $1,217.85 Visalia Hog Market 
3/19/73 $1,849.43 Visalia Hog Market 

4/9/73 $2,188.64 Visalia Hog Market 

3/5/73 $2,176.71 Western Stockman’s Market 


III 


Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions set forth in paragraph II 
above, purchased livestock in commerce and failed to honor drafts 
drawn in payment for such livestock after they were presented by 
the bank upon which they were drawn, but instead, delayed 
honoring such drafts for a period of time up to 19 days after 
presentment by said bank. 


IV 


Respondent, during the period from January 1, 1973 through 
May 31, 1973, failed to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a packer subject to the Act. Respondent during such 
period failed to keep (1) a general ledger showing all assets, 
liabilities, capital, income and expenses; (2) records showing the 
source, date of purchase, number of head, purchase weight, and 
cost of livestock purchased; (3) an accounts payable ledger of 
drafts issued in payment for the firm’s livestock purchases; and 
(4) kill sheets. 


CONCLUSIONS 
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By reason of the facts alleged in paragraphs II and III herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201 .43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts alleged in paragraph IV herein, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, its officers, diréctors, agents, employees, suc- 
cessors, and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer, 
shall cease and desist from: 


(1) failing to pay, when due, for livestock purchased in com- 
merce; 


(2) failing to honor drafts issued, or authorized to be issued, in 
payment for livestock purchased in commerce, when presented for 
payment; and 


(3) respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a packer subject to the Act, including a general ledger 
of all accounts, a purchase journal, an accounts payable ledger of 
drafts issued for livestock purchases, and kill sheets. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


This order shall be effective from the first day after the Decision 
and Order become final.* Copies hereof shall be served upon the 
parties. 


*The Decision and Order became final on August 26, 1974. --Ed. 
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(No. 15,977) 


In re KENNETH FIELDS, WAYNE HUBBARD, FREDDIE KILLEN, WARREN 
MIcHALEWwicz, and LinnizE Wisrt. P&S Docket No. 4945. 
Decided August 30, 1974, with respect to Warren Michale- 
wicz. 


Consent order 


Respondent Warren Michalewicz has consented to the issuance of a cease and 
desist order against him for violations of the Act and the regulations in con- 
nection with incorrect accounts and records, billing and collecting on the 
basis of marked-up prices while at the same time an agreed upon buying 
commission and other violations as found herein. Respondent is ordered to 
cease and desist from such violations. 

John E. Ford, for complainant. 

Andrew Gary, San Marcos, Tex., for respondent Warren Michalewicz. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on April 26, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


All the respondents in the above-captioned matter have filed 
answers. Complainant has made other and separate recom- 
mendations concerning respondents Kenneth Fields, Wayne 
Hubbard, Freddie Killen, and Linnie Wise only; therefore, this 
consent order applies to respondent Michalewicz only. 


Respondent Michalewicz has filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
the respondent. 
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FINDINGS OF FACT 


1. (A) Kenneth Fields, hereinafter referred to as an individual 
respondent, whose address is Rt. 1, Box 97B, Van Ormy, Texas 
78073, at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock as a dealer, and as a market agency buying livestock on 
a commission basis in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer, and as a market agency buying livestock on a commission 
basis: in commerce. 


(B) Wayne Hubbard, hereinafter referred to as an individual 
respondent, whose address is 107 Twilight Terrace, San Antonio, 
Texas 78233, at all times material herein was: 


(1) Engaged in the business as a market agency buying 
livestock on a commission basis in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
market agency buying and selling livestock on a commission basis 


in commerce. 


(C) Freddie Killen, hereinafter referred to as an individual 
respondent, whose address is 303 Wallace Street, Gonzales, Texas 
78629, at all times material herein was engaged in the business of 
buying and selling livestock as a dealer, and as a market agency 
buying livestock on a commission basis in commerce. 


(D) Warren Michalewicz, hereinafter referred to as an in- 
dividual respondent, whose address is 105 Houghson Drive, San 
Marcos, Texas 78666, at all times material herein was engaged in 
the business of buying and selling livestock as a dealer; and 
buying livestock as an employee of a dealer and market agency, 
buying on commission in commerce. 


(E) Linnie Wise, hereinafter referred to as an individual 
respondent, whose address is c/o Box 6350, Austin, Texas 78702, 
at all times material herein was engaged in the business of buying 
and selling livestock as a dealer, and as a market agency buying 
livestock on a commission basis in commerce. 


2. (A) Respondent Fields on or about the dates and in the 
transactions described below, during the period from February 
12, 1973, through June 7, 1973, while acting as a dealer and as a 
livestock purchasing agent for B&R Cattle Co., Robstown, Texas, 
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and pursuant to an agreement whereby he was to be paid the price 
of the livestock he purchased for said company plus an agreed- 
upon buying commission of $.25 per cwt., purchased livestock for 
said B&R Cattle Co., and in connection with such purchases failed 
to act in competition with and independently of other dealers and 
agents in that respondent Fields purchased livestock resold by 
other respondents named in this complaint, showing marked-up 
prices as the purchase price of the livestock instead of the original 
purchase prices, and collected from B&R Cattle Co. on the basis of 
such marked-up prices, as well as collecting from B&R Cattle Co. 
the agreed-upon buying commission. Copies of invoices and 
billings showing such marked-up prices were made a part of the 
accounts and records of the B&R Cattle Company. 


(B) Respondent Hubbard on or about the dates and in the 
transactions described below, during the period from February 
12, 1973, through June 7, 1973, while acting as a livestock pur- 
chasing agent for Harrell Cattle Co., Gonzales, Texas, and 
pursuant to an agreement whereby he was to be paid the price of 
the livestock he purchased for such company plus an agreed-upon 
buying commission of $.25 per cwt., purchased livestock for said 
Harrell Cattle Co., and in connection with such purchases failed to 
act in competition with and independently of other dealers and 
agents in that respondent Hubbard purchased livestock resold by 
other respondents named in this complaint, showing marked-up 
prices as the purchase price of the livestock instead of the original 
purchase prices, and collected from Harrell Cattle Co. on the basis 
of such marked-up prices, as well as collecting from Harrell Cattle 
Co. the agreed-upon buying commission. Copies of invoices and 
billings showing marked-up prices were made a part of the ac- 
counts and records of the Harrell Cattle Co. 


(C) Respondent Killen on or about the dates and in the 
transactions described below, during the period from February 
12, 1973, through June 7, 1973, while acting as a dealer and as a 
livestock purchasing agent for Central Texas Cattle Co., Inc., 
LaVernia, Texas, and pursuant to an agreement whereby he was 
to be paid the price of the livestock he purchased for said company 
plus an agreed-upon buying commission of $1.00 per head, 
purchased livestock for said Central Texas Cattle Co., and in 
connection with such purchases failed to act in competition with 
and independently of other dealers and agents in that respondent 
Killen purchased livestock resold by respondent Killen and 
respondent Michalewicz, showing marked-up prices as_ the 
purchase price of the livestock instead of the original purchase 
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prices, and collected from Central Texas Cattle Co. on the basis of 
such marked-up prices, as well as collecting from Central Texas 
Cattle Co., Inc., the agreed-upon buying commission. Copies of 
invoices and billings showing such marked-up prices were made a 
part of the accounts and records of the Central Texas Cattle Co., 
Inc. 


(D) Respondent Michalewicz on or about the dates and in 
transactions described below, during the period from February 
12, 1973, through June 7, 1973, while acting as a dealer and as an 
employed livestock purchasing agent for Ed Longcope Livestock, 
San Marcos, Texas, pursuant to an agreement whereby he was to 
be paid the price at which the livestock were purchased plus an 
agreed-upon salary, purchased livestock for Ed lLongcope 
Livestock and Longcope’s principal, Milton Bryan, Ballinger, 
Texas. In connection with such purchases, respondent 
Michalewicz failed to act in competition with and independently of 
other dealers and agents in that he purchased livestock resold by 
respondents Wise and Fields, showing marked-up prices as the 
purchase price of the livestock instead of the original purchase 
prices, and collected from Longcope and Bryan on the basis of 
such marked-up prices, as well as collecting from his employer’s 
principal, Milton Bryan, the agreed-upon buying commission of 
$1.00 per head. Copies of invoices and billings showing such 
marked-up prices were made a part of the accounts and records of 
Ed Longcope Livestock and Milton Bryan. 


(E) Respondent Wise on or about the dates and in the trans- 
actions described below, during the period from February 12, 
1973, through June 7, 1973, while acting as a dealer and as a 
livestock purchasing agent for Capitol Cattle Co., Austin, Texas, 
and pursuant to an agreement whereby he was to be paid the price 
of the livestock he purchased for such company plus an agreed- 
upon buying commission of $.20 per cwt., purchased livestock for 
said Capitol Cattle Co., and in connection with such purchases 
failed to act in competition with and independently of other 
dealers and agents in that respondent Wise purchased livestock 
resold by respondents Fields and Michalewicz, showing marked- 
up prices as the purchase price of the livestock instead of the 
original purchase prices, and collected from Capitol Cattle Co. on 
the basis of such marked-up prices, as well as collecting from 
Capitol Cattle Co. the agreed-upon buying commission. Copies of 
invoices and billings showing such marked-up prices were made a 
part of the accounts and records of Capitol Cattle Company. 
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3. Respondents Fields, Michalewicz, Killen, and Wise, on or 
about the dates and in the transactions described below, in an 
effort to conceal the true identity of the parties and nature of the 
transactions, purchased and resold livestock on a dealer basis, in 
commerce; and in connection with such transactions used unfair 
and deceptive practices in that each respondent purchased and/or 
resold such livestock under names, abbreviations, or account 
symbols which were not the accurate and true representations of 
the respective respondents, and made or caused to be made false 
and incorrect invoices and billings containing such mis- 
representations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 and 3 herein, 
respondent Michalewicz has violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.44 and 201.70 of the regulations 
(9 CFR 201.44, 201.70). 


Inasmuch as the respondent Michalewicz has consented to the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Michalewicz, in connection with his livestock 
transactions in commerce, shall cease and desist from: 


Making, or causing persons subject to the Act to make in- 
correct purchase invoices, accounts of purchase, or other billings; 


Causing incorrect purchase invoices, accounts of purchase, and 
other billings to be made a part of the accounts and records of 
persons or business organizations subject to the Act; 


Purchasing livestock for another person for an agreed. com- 
mission or buying charge, and billing and collecting from said 
person, or causing such person to be billed and collected from, on 
the basis of the agreed commission or buying charge plus the 
additional profits resulting from incorrect accounts of purchase; 


Failing to transmit or deliver to the person; or his duly 
authorized agent, for whose account purchases of livestock on a 
commission or agency basis were made, a true written account of 
the purchase showing the number, weight, and price of each kind 
of animal purchased, the names of the persons from whom pur- 
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chased, the date of the purchase, the commission and other lawful 
charges, and such other facts as may be necessary to complete the 
account and show fully the true nature of the transaction. 


Respondent, while engaged in purchasing livestock, in person 
or through employed buyers, shall conduct his buying operations 
in competition with, and independently of, other dealers similarly 
engaged. 


This order shall become effective on the sixth day after service 
thereof upon respondent Michalewicz. Copies hereof shall be 
served upon the parties. 


(No. 15,977) 


In re Penns VALLEY Livestock Auction, Inc. P&S Docket No. 
4979. Decided August 30, 1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with the maintenance 
and use of its custodial account for shippers’ proceeds and unfair and 
improper practices as found herein. Respondent is ordered to cease and 
desist from such violations. 


John E. Ford, for complainant. 
John L. Geiser, State College, Pa., for respondent. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on July 1, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
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consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Penns Valley Livestock Auction, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Centre Hall, Pennsylvania, 16828. 


B. Respondent is, and at all times material herein was: 


(1) engaged in the business of conducting and operating 
Penns Valley Livestock Auction, Centre Hall, Pennsylvania, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from June 29, 1973, through 
November 30, 1973, failed to maintain and use properly its 
“Custodial Account for Shippers’ Proceeds’’ thereby endangering 
the faithful and prompt accounting therefor and payments of the 
portions thereof due the owners or consignors of livestock, in that: 


A. As of June 29, 1973. respondent had outstanding checks 
drawn on its ‘“‘Custodial Account for Shippers’ Proceeds’’ in the 
amount of $66,566.71, and to offset said checks, had cash in said 
bank account of $428.03, and proceeds on hand and deposits in 
transit of $38,426.28, resulting in a deficiency of $27,712.40 in 
funds available to pay shippers’ proceeds. 


B. As of August 3, 1973, respondent had outstanding checks 
drawn on its ‘Custodial Account for Shippers’ Proceeds’’ in the: 
amount of $61,883.64, and to offset said checks, had cash in said 
bank account of $22,421.39, proceeds on hand and deposits in 
transit of $18,424.28, resulting in a deficiency of $21,037.97 in 
funds available to pay shippers’ proceeds. 


C. As of August 31, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds’”’ 





1120 PACKERS AND STOCKYERDS ACT, 1921 
Cite as 33 ...». 1118 


in the amount of $68,164.18, and to offset said checks, had cash in 
said bank account of $38,678.88, proceeds on hand and deposits in 
transit of $6,566.38, resulting in a deficiency of $22,918.92 in 
funds available to pay shippers’ proceeds. 


D. As of September 28, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $69,435.72, and to offset said checks, had cash in 
said bank account of $41,589.58, proceeds on hand and deposits in 
transit of $6,028.50, resulting in a deficiency of $21,817.64 in 
funds available to pay shippers’ proceeds. 


E. As of November 30, 1973, respondent had outstanding 
checks drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $63,205.47, and to offset said checks, had cash in 
said bank account of $42,765.99, no proceeds on hand or deposits 
in transit, resulting in a deficiency of $20,439.48 in funds 
available to pay shippers’ proceeds. 


F. Such deficiencies in respondent’s Custodial Account set 
forth above were due, in part, to: 


(1) respondent’s failure to deposit in the Custodial 


Account before the close of the next banking business day 
amounts equal to the purchases of consigned livestock by owners, 
officers, and employees of the respondent; and 


(2) respondent’s failure to deposit in its Custodial Ac- 
count within the time prescribed by the regulations, an amount 
equal to the proceeds receivable from sales of consigned livestock. 


3. Respondent, on or about the dates and in the transactions 
set forth below, permitted its employees to purchase livestock 
from consignments for resale for their own speculative accounts in 
that it permitted its ringman, Lewis E. Fisher, and its auctioneer, 
Harold Carper, to purchase for their own accounts livestock which 
had been consigned to respondent for sale on a commission basis. 


A. Purchases by Harold Carper: 


Date 1973 No. of Head Price 
3 hogs 446.48 
2 cattle 951.99 
1 cow 

14 hogs 1,505.99 

33 sheep 

5 cattle 
2 hogs 2,799.30 
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Date 1973 No. of Head Price 


10-2 8 cattle 
1 pony 1,266.18 
10-30 5 ponies 
6 cattle 
4 hogs 2,214.77 
11-6 2 cattle 73.22 
11-13 1 horse 100.00 
11-13 1 hfr. 277.76 


B. Purchases by Lewis E. Fisher: 


Date 1973 No. of Head 
7-10 31 hogs 
15 cattle 
1 sheep 3,595.50 
4 cattle 280.34 
5 cattle 1,074.24 
6 cattle 1,473.51 
44 cattle 
4 sheep 8,274.24 
9 hogs 
5 lambs 
1 goat 
24 cattle 4,488.07 
13 cattle 
9 hogs 
1 lamb 2,054.16 
4 cattle 914.20 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in finding of fact 3 herein, 
respondent has violated sections 307 and 312(a) (7 U.S.C. 208, 
213(a)) and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency 
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under the Act shall cease and desist from: 


(a) failing to deposit in its ‘Custodial Account for Shippers’ 
Proceeds”’ within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(b) failing to maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


(c) permitting its owners, officers, agents, or employees to 
purchase livestock from consignment for resale for their own 
speculative accounts. 


As respondent has now demonstrated that the deficit in its 
“Custodial Account for Shippers’ Proceeds’’ has been eliminated, 
complainant has recommended respondent not be suspended 
under the Act. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 15,978) 


Stewart & Wuirte, Inc. d/b/a Patres Stockyarp v. J. D. Monk. 
P&S Docket No. 4859. In order issued August 30, 1974, by 
Donald A. Campbell, Judicial Officer. 


COURT DECISION 


(FILED JULY 13, 1974) 
UNITED STATES COURT OF APPEALS 


TENTH CIRCUIT 


Nos. 73-1236 & 73-1237 


Hays Livestock Commission Company, INc., 
a Kansas corporation, 
Plaintiff-Appellee, 
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Maty Livestock Commission Company, INc., 
a foreign corporation. 
Defendant-Appellant, 


UniversaAL Surety Company, a _ foreign 

corporation; GLEN Wenz., d/b/a Wenzl 

Cattle Company, and Wayne McCastin, 
Defendants. 


PLAINVILLE Livestock ComMISssION CoMPANY, 
Inc., a Kansas corporation, 
Plaintiff-Appellee, 


vs. 


Maty Livestock Commission ComPANY, INC., a 
foreign corporation, 
Defendant-Appellant, 


UniversAL Surety Company, a_ foreign 
corporation; GLEN Wenz.t, d/b/a Wenzl 
Cattle Company, and Wayne McCastin, 
Trustee, 

Defendants. 


Rusu County SAEs Company, a partnership 

composed of Henry REIFSCHNEIDER, HAROLD 

REIFSCHNEIDER and Leroy REIFSCHNEIDER, 
Plaintiffs-Appellees, 


vs. 


Maty Livestock ComMIssION ComPANY, INC., a 
foreign corporation, 


Defendant-Appellant, 


UNIVERSAL Surety Company, a_ foreign 
corporation; GLEN WenzL, d/b/a Wenzl 
Cattle Company, and Wayne McCas.in, 
Trustee, 

Defendants. 


Appeal from the 
United States 
District Court 
for the District 
of Kansas 
(D.C. Nos. 
T-4836, T-4837, 
T-5005) 


Submitted : November 12, 1973 


Malcolm D. Young, Omaha, Nebraska 


(Kenneth Nickolai, 


Omaha, Nebraska, and Terry L. Bullock, Topeka, Kansas, with 
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him on the brief), for Defendant-Appellant, Maly Livestock 
Commission Co., Inc. 


Wayne W. Wallace, Wichita, Kansas (Robert Martin, Wichita, 
Kansas, and Of Counsel: Martin, Pringle, Schell & Fair, Wichita, 
Kansas, with him on the brief), for Defendant-Appellant, 
Universal Surety Company. 


Thomas C. Boone, Hays, Kansas, for Plaintiffs-Appellees, Hays 
Livestock Commission Company, Inc. and Plainville Livestock 
Commission Company, Inc. 


Marvin E. Thompson of Thompson, Holland and Arthur, Russell, 
Kansas, for Plaintiff-Appellee, Rush County Sales Company. 


Before Lewis, Chief Judge, and MurraH and Hotioway, Circuit 
Judges. 


Murrah, Circuit Judge. 


These consolidated appeals are from separate judgments of the 
district court sustaining separate reparation orders by the 
Secretary of Agriculture under the Packers and Stockyards Act of 
1921 (7 U.S.C. §§ 201, et seq.) against Wenzl, a registered and 
bonded livestock dealer, and Maly, a registered and bonded 
marketing agent. (See §§ 203, 204.) We affirm the perenne 
with modifications to be noted. 


The Packers and Stockyards Act was designed to com- 
prehensively regulate packers, stockyards, marketing agents and 
dealers. The ‘‘chief evil’’ sought to be prevented or corrected is 
monopolistic practices in the livestock industry. Mahon v. 
Stowers, 42 U.S.L.W. 3577 (U.S. Apr. 15, 1974). See also Denver 
Stockyard v. Livestock Assn, 356 U.S. 282 (1958); Stafford v. 
Wallace, 258 U.S. 495 (1922). As a means to that end, various 
sections of the Act proscribe unjust, unfair, unreasonable or 
discriminatory practices.' These cases are predicated on § 208, 


1. Sections 206, 208, 211, 212 and 213 regulate stockyards and dealers. Section 
206 prohibits unjust or discriminatory rates; § 208 prohibits unreasonable or 
discriminatory practices generally; § 211 provides for orders by the Secretary to 
remedy unjust or discriminatory practices; § 212 permits the Secretary to 
prescribe rates and practices to prevent discrimination between intra and in- 
terstate commerce; and § 213 authorizes the Secretary to issue cease and desist 
orders to prevent unfair, discriminatory or deceptive practices. 
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which prohibits ‘“‘every unjust, unreasonable, or discriminatory 
regulation or practice’”’ in respect to the furnishing of stockyard 
services.” The reparation orders were issued pursuant to in- 
vestigations and hearings conducted under § 210(a) of the Act on 
separate complaints by three registered Kansas sales barns. °* 
Complainants alleged that Maly and Wenz] violated the Act by 
dishonoring four drafts in the context of an arrangement whereby 
Wenzl drew bank drafts on Maly for purchases of livestock at 
complainants’ sales barns in Kansas for delivery to Maly, which 
sold the livestock on commission at its pens in Omaha, Nebraska. 


Jurisdiction in the district court is based on § 210(f) of the Act, 
which is also the statutory grounds for awarding of attorneys’ fees 
to appellees. The district court found that the conditions of bonds, 
required by § 204, had also been violated and ordered payments, 
to the extent of the bonds, by Wayne McCaslin and Universal 
Surety Company, bondsmen for Wenzl and Maly, respectively. 
Only Maly and Universal have appealed.‘ 


BASIC FACTS 


The basic facts are common to all three cases. Wenz! purchased 
livestock from appellees by drawing drafts on Maly. Nieman, the 
vice-president of Maly, had openly authorized Wenzl to draw such 
drafts as long as Wenz! “had cattle in our pens to cover [the 
drafts] when the drafts were presented.” Wenz] had been doing 
business with Maly for ‘“‘several’’ years and had been drafting on 
Maly for at least one year before these complaints were filed with 
the Secretary of Agriculture. The complaints were precipitated 
when a total of four drafts drawn by Wenz] in three separate but 
contemporaneous transactions for the purchase of cattle in early 


2. The district court also cited § 213 of the Act and an Administrative 
Regulation of the Department of Agriculture, 9 C.F.R. § 201.43(b), as 
jurisdictional authority. However, § 213 requires issuance of a cease and desist 
order by the Secretary and is not applicable here. The Administrative Regulation 
is also inapplicable and not relied upon on appeal. 

3. Section 210(a) specifically authorizes the Secretary to entertain complaints by 
aggrieved persons for violations of §§ 205-207 or § 208 or of orders of the 
Secretary made under §§ 201-302, 205-217/(a). 


4. The proceeds of Wenzl’s bond in the sum of $18,000 have been paid into the 
district court and appropriated among the sales barns for payment of attorneys’ 
fees. 

5. There is no direct evidence of a common understanding among the sales barns 
of the authority given by Maly to Wenzl. 
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November, 1967, at the three different sales barns were 
dishonored by Maly and in each case the proceeds from the sale of 
the livestock applied to Wenzl’s account. 


SPECIFIC FACTS 


Rush 


Rush sold 55 cattle and one hog to Wenz] at its sales barn on 
November 3, 1967, and accepted in payment a draft drawn on 
Maly. Five cattle were not shipped and were sold by Rush without 
notifying Maly, although the proceeds of this sale were later 
credited by Rush to the amount it claims is owed by Maly on the 
dishonored draft. Maly received the cattle shipped on November 4 
and sold them two days later, crediting Wenzl’s account, which 
was then in arrears. The draft in question was dishonored by Maly 
when presented on November 9, although it was later determined 
that Wenz] had sufficient cattle in Maly’s pens to cover it on that 
date. Wenz] had drawn and Maly paid several prior drafts payable 
to Rush, and Maly’s vice-president, Nieman, had on at least one 
occasion traveled to the Rush sales barn with Wenz] and had been 


in his company when a draft was drawn on Maly. Maly had also 
once forwarded $15,000 to a Rush account for the credit of Wenz]. 
Maly points out, however, that money was forwarded to Wenzl 
only because he had cattle in the pens to cover it; that there is no 
specific evidence Rush relied on any direct or indirect drafting 
authorization given by Maly; and that Rush improperly sold the 
five cattle covered by Maly’s draft without notifying Maly. 


Hays 


On November 1, 1967, Hays sold 188 cattle to Wenz] at one of 
its regular auctions, accepting two drafts drawn on Maly in 
payment. Maly received the cattle on November 2 and sold all of 
them by the end of the next day, applying the proceeds to Wenzl’s 
account. Maly dishonored the drafts when they were presented on 
November 6, although it had honored a draft given to Hays by 
Wenzl a week before, on October 25, and had confirmed by 
telephone on October 26 that the October 25 draft would be paid. 
Likewise, one day after the November 1 sale an employee of Maly 
responded to a telephone call from Hays stating that Hays would 
be called back if that draft were not honored. No such return 
telephone call was made. Maly asserts that there is no evidence 
that there were sufficient cattle in the pens to Wenzl’s account 
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when the draft arrived; that there is no evidence Hays knew of 
Wenzl’s extensive shipments of cattle to Maly from other barns or 
that Hays relied on any specific assurances by Maly; that the 
telephone call from Hays on October 26 related only to the Oc- 
tober 25 draft, which was paid; and that the November 2 
telephone call from Hays indicates that Hays was not relying on 
any prior assurances from Maly. 


Plainville 


On November 4, 1967, Wenzl paid for 41 cattle and one hog 
purchased from Plainville at its sales barn by a draft drawn on 
Maly. The livestock was received by Maly on November 5, sold 
the next day, and the proceeds retained by Maly as a credit to 
Wenzl’s account. The draft was dishonored upon presentment on 
November 9. The record reveals that Wenzl had been giving 
Plainville drafts drawn on Maly for approximately one year, none 
of which had been previously dishonored, and that Maly had 
informed Plainville in February, 1967, that drafts given by Wenzl 
would be honored if there were sufficient cattle in the pens when 
the drafts arrived. Maly asserts that there was no evidence that 
Plainville relied on any prior assurances that drafts would be 
honored, nor any evidence that there were sufficient cattle in the 
pens to Wenzl’s account when the draft arrived. 


After investigation and a full hearing which developed the 
foregoing facts, the Secretary concluded that Maly had a 
“working arrangement with Wenzl, to pay for the latter’s 
livestock purchases, to be reimbursed from the proceeds of 
resale’; that this type of an arrangement was “not unusual”’ in 
the livestock industry; and that Maly’s previous acts and 
representations established a species of agency by estoppel 
between Wenzl and Maly. The Secretary also held that it was an 
unjust and unreasonable practice for Maly to retain the proceeds 
from the resale of the livestock knowing that the shippers of the 
livestock had not been paid. ° 


6. The Secretary cited an Agriculture Decision, Stockton Livestock v. Kuhlman, 
25 A.D. 504 (1966). There, Kuhlman purchased cattle in the name of K & R 
Livestock Commission Company, which received and sold the cattle but failed to 
pay the shippers the full amount due. The judicial officer held that “. . . the 
liability of K & R in this particular transaction may be established even absent 
evidence of agency. .. . K & R was not a bona fide purchaser, knowing that the 
cattle had not been paid for.’’ 
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Section 210(f) of the Act provides in material part that if the 
defendant does not comply with an order of the Secretary, the 
complainant may file in federal district court an enforcement 
petition and ‘‘ [s] uch suit in the district court shall proceed in all 
respects like other civil suits for damages except that the findings 
and orders of the Secretary shall be prima facie evidence of the 
facts therein stated .. . .”” In these suits to enforce the Secretary’s 
orders the trial court took the cases on a stipulated record. And 
giving due prima facie weight and effect to the Secretary’s orders, 
agreed with the Secretary, reasoning that: 


One who represents that he will honor drafts given by another for the 
purchase of cattle, and establishes a practice of doing so, thereafter, if the 
promisor receives such cattle, or has cattle in his pens to cover such drafts, 
is liable to the person to whom such drafts are given, and may not, after 
receiving such cattle, dishonor the drafts given pursuant to such 
representations and practice, and apply the proceeds from the sale of such 
cattle to a previous indebtedness which he has permitted the drawer of the 
drafts to create. 


further: 


Where a market agency has advised auction sales that it will honor drafts 
of a dealer for the purchase of cattle shipped to the market agency by the 
dealer, and over a long period of time the market agency honors such 
drafts, the auction sale to which a draft was given by such dealer for cattle 
shipped to the market agency is entitled to rely upon the previous advice of 
the market agency and the course of dealings thus established, and the 
market agency is estopped to deny its liability on the draft. 


The relevant case law is both controversial and helpful. In 
Capitol Packing Company v. United States, 350 F.2d 67 (10th 
Cir. 1965), a case in which we directly reviewed § 213(a) cease and 
desist orders, we noted the absence of any statutory definition of 
the critical phrase ‘‘unfair, unjustly discriminatory or deceptive 
practice’’; that its meaning ‘‘must be determined by the facts of 
each case within the purposes of the Packers and Stockyards 
Act,” (at 76); and that “‘the responsibility for efficient regulation 
of market agencies and packers lies with the Secretary of 
Agriculture .... The proper scope of judicial review is limited to 
the correction of errors of law and to examination of the suf- 
ficiency of the evidence supporting the factual conclusions.’’ (at 
72). See also Glover Livestock Commission Company v. Hardin, 
454 F.2d 109 (8th Cir. 1972); Bowman v. United States Depart- 
ment of Agriculture, 363 F.2d 81 (5th Cir. 1966); § 10(e) Ad- 
ministrative Procedure Act, 5 U.S.C. § 1009(e). This is, of 
course, the prevailing rule in administrative law. See Davis, 
Administrative Law Treatise § 29.01. It is consistent with the 
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sé 


admonition that ‘“‘ [w]hen faced with a problem of statutory 
construction’”’ courts are bound to give ‘‘great deference to the 
interpretation given the statute by the officers or agency charged 
with its administration.”’ Udall v. Tallman, 380 U.S. 1, 16 (1964). 
See Trafficante v. Metropolitan Life Ins., 409 U.S. 205, 210 
(1972); and cf. Consolo v. Federal Maritime Comm'n, 383 U.S. 
607, 618-621 (1965). Upon careful analysis of the findings and 
facts in the Capitol case, we sustained those findings supported 
by the evidence and rejected others which were not supported. We 
rejected the notion that one can be penalized for ‘‘almost’’ 
violating the Act and held that “. . . specified methods of dealing 
which are not in themselves violations of the Act, cannot, when 
added together, become a violation.”’ (at 76-77). 


Federal courts have been at pains to point out that the Packers 
and Stockyards Act did not make of the Secretary a collecting 
agency. More specifically, the Act was not designed to provide a 
remedy for every worthless check or dishonored draft. Adams v. 
Greeson, 300 F.2d 555 (10th Cir. 1962); Guenther v. Morehead, 
272 F. Supp. 721 (S.D. Iowa 1967); Lewis v. Goldsborough, 234 
F. Supp. 524 (E.D. Ark., W.D. 1964); McClure v. E. A. 
Blackshere Company, 231 F. Supp. 678 (D. Md. 1964). In Adams, 
a case involving recovery of damages for the conversion of 
livestock, possession of which was obtained by payment with a 
worthless check, federal jurisdiction was predicated and sustained 
under 28 U.S.C. § 1352 on a bond made pursuant to an Ad- 
ministrative Regulation authorized by § 204 of the Packers and 
Stockyards Act. State law was invoked, clearly governing the 
rights of the parties, and we held that “‘ [t] he Act does not have 
the effect of altering in part or superseding in whole the respective 
rights of the immediate parties under state law to a transaction of 
that kind.’ (at 557-558). The most recent and final authority on 
this subject is Mahon v. Stowers, supra. That case involved the 
priorities of claimants to funds held by a trustee in bankruptcy. 
After noting the “‘important’”’ differences between packers and 
marketing agencies in the application of the Act, the court stated 
that ‘‘. . . the Act and regulations do not ex proprio vigore 
override the provisions of Texas law determining priorities to the 
funds in question... .” 


Relying upon the reasoning in Capitol, Adams, Mahon, and the 
district court cases, Maly contends that its dishonoring of four 
drafts in three separate and distinct cases was not a “‘practice”’ 
prohibited by § 208 of the Act. Moreover, Maly observes that it 
had agreed to honor drafts drawn by Wenz] only as long as Wenzl 
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had sufficient cattle in the pens to cover the drafts when they 
arrived; that there is no evidence in the Hays and Plainville cases 
that there were sufficient cattle in the pens to cover the drafts; 
and that the sales barns assumed the risk of loss if Wenz] failed to 
have sufficient cattle in the pens when the drafts were presented. 
Finally, Maly says that it is in no way responsible for Wenzl’s 
conduct, and points out that, in each case, Wenzl purchased the 
livestock on his own account; that waybills for trucking and 
accounting sheets were issued to Wenz] as purchaser and owner; 
that Wenzl, as owner, shipped the livestock to Maly in Omaha; 
and that Wenz] received all profits and absorbed all losses upon 
resale of the cattle. 


We think Maly’s reliance upon the cited cases is unjustified 
when considered in light of the important differences between 
those cases and our own. Here, the crucial factual findings by the 
Secretary, when accorded prima facie weight under § 210(f) and 
buttressed by the judgment of the district court, are supported by 
substantial evidence and therefore have binding effect. Moreover, 
the Secretary’s interpretation of the facts, to the effect that Maly 
engaged in an unjust and unreasonable practice violative of 
§ 208, is as we have seen entitled to great deference. In Capitol, 
however, the facts did not support all of the findings, and some of 
the conclusions by the Secretary regarding unfair practices fell 
with the failure of the facts. Nor are Adams and Stowers directly 
apposite, since neither case involves the issue on which this case 
turns — i.e., an unjust and unreasonable practice by a marketing 
agency. Finally, the cited district court cases are distinguishable 
since we find much more involved in our case than a few “‘isolated 
acts.’’ In any event, to the extent that the district court cases are 
not factually distinguishable, we respectfully decline to follow 
them. 


We think our case is more identifiable with Branscome v. 
Schoneweis, 361 F.2d 717 (7th Cir. 1966). There, it was held that 
defendant Schoneweis was estopped to deny liability on 
dishonored checks written by his apparent partner, Woodrum, 
and that Schoneweis’ failure to pay the checks was prohibited by 
the Packers and Stockyards Act. The case was precipitated by a 
complaint to the Secretary, who conducted a hearing and issued a 
reparations order. The findings and order of the Secretary were 
appealed under § 210(f) of the Act and, as here, upheld by the 
district court. 


The orders and decisions in Schoneweis were based upon a 
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finding of partnership by estoppel between Schoneweis and 
Woodrum. The Secretary in our case relied upon an estoppel 
theory in much the same way. And Maly argues that there can be 
no estoppel here for want of the requisite reliance on the 
representations incident to the drafting practice. The Secretary 
also held, however, that it was unjust and unreasonable for Maly 
to retain the proceeds from the resale of livestock with knowledge 
that the shippers of the livestock had not been paid. We are 
persuaded by this reasoning and hence do not reach the issue of 
estoppel. 


Our primary concern is to effectuate the policy of a federal Act 
prohibiting ‘‘every unjust, unreasonable, or discriminatory 
regulation or practice.’’ We think it would be wrong to predicate 
our interpretation and application of this crucial language of a 
national Act on the vagaries of state law. Technical legal labels 
and equitable principles, such as ‘‘agency by estoppel,’’ may be 
helpful in our reasoning process, but the scope and breadth of the 
Packers and Stockyards Act should not be made to depend upon 
them. We prefer to rest our affirmance of the judgment on the 
Secretary’s secondary finding and the broad policy of the Act. 


We think it is fair to say that Maly used the drafting 
arrangement with Wenz] to facilitate the interstate movement of 
large amounts of livestock from the sales barns to its pens in 
Omaha, Nebraska, where Maly sold the livestock on commission. 
To paraphrase Chief Justice Taft in Stafford, Wenzl, as the buyer 
of the livestock at the sales barns in Kansas, was ‘‘at the elbow” 
of Maly in Nebraska. 


Maly’s vice-president stated that the drafting arrangement was 
the ‘‘common way” Wenz] was shipping livestock to his company. 
It must have been clear to him that when he sold the livestock 
shipped by Wenz] a draft for their purchase would probably follow 
in due course to Maly. Maly’s dishonoring of drafts in this con- 
text, with knowledge that the sales barns had not been paid for 
the cattle they shipped, placed an inordinate burden on the barns, 
contrary to the purpose of the Packers and Stockyards Act “‘to 
secure the free and unburdened flow of livestock.’’ The Secretary’s 
ruling that such conduct was an unjust and unreasonable practice 
prohibited by § 208 is not without a rational basis in law and fact. 
Certainly we cannot say that the trial court’s judgment approving 
and enforcing the orders is clearly wrong. This is not to say that 
the practice of drafting in the livestock industry or of not 
correlating drafts with the purchased livestock is, in itself, 
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prohibited; it simply means that when a drafting arrangement 
such as that developed by Maly is used, and the market agency 
knows that the livestock which it has sold was purchased by 
customers’ drafts drawn on it, the integrity of the marketing 
process requires that the drafts be honored. 


LIABILITY ON THE BOND 


Universal argues that its bond does not cover damages arising 
from an unjust or unreasonable practice prohibited by § 208. This 
contention is wholly without merit. 

As we have seen, Universal’s bond was executed pursuant to 
regulations issued by the Secretary (9 C.F.R. §§ 201.29-34) as 
authorized by § 204 of the Act, which stipulates that such bonds 
are to ‘“‘secure the performance of [the] obligations’’ of those 
being bonded. Jurisdiction in the district court over such a bond is 
assured by the language of the bond itself (‘‘any person damaged 
by the breach of any condition hereof may maintain an action on 
this bond... .’’) and by 28 U.S.C. § 1352. The bond states that 
Universal is liable if Maly sells on commission and fails to ‘‘pay 
when due to the person or persons entitled thereto the gross 
amount, less lawful charges, for which all livestock is sold for the 
accounts of others by said principal.’’ Universal’s liability 
becomes manifest once we hold, as we do, that the sales barns are 
“entitled’’ to the proceeds from Maly’s resale sufficient to pay the 
outstanding drafts. 


AWARD OF ATTORNEYS’ FEES 


The district court awarded attorneys’ fees for services rendered 
in the reparation proceedings and these enforcement proceedings. 
The court also awarded attorneys’ fees in connection with Maly’s 
effort in the Nebraska federal courts to enjoin the enforcement of 
the reparation orders. Maly contends that the awarding of at- 
torneys’ fees as costs in the reparation proceedings and in the 
Nebraska suit was unauthorized and that the cases should be 
remanded for proof of the reasonableness of the attorneys’ fees in 
the enforcement proceedings. The sales barns respond that the 
issue is moot — as the fees have already been paid out of Wenz|l’s 
forfeited bond. We don’t think so. 


We hold that the question of attorneys’ fees in this case is not 
moot since Maly will continue to ‘‘encounter adverse effects of the 
event in issue.” Justin v. Jacobs, 449 F.2d 1017, 1019 (D.C. Cir. 
1971). See also Sigma Chi Fraternity v. Regents of University of 
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Colorado, 258 F. Supp. 515, 523 (D. Colo. 1966). Cf. Powell v. 
McCormack, 395 U.S. 486 (1969). Maly is adversely affected by 
the distribution of funds, at least to the extent that the attorneys’ 
fees were illegally assessed and paid. This is so because the 
practical effect of the award will require Maly to pay more 
damages than otherwise would have been the case. Maly neither 
agreed to nor acquiesced in the distribution of the funds from 
Wenzl’s bond and has superseded the total judgment. It has 
standing to raise the question on appeal. 


We need to remember that attorneys’ fees ‘are not ordinarily 
recoverable in the absence of a statute or enforceable contract 
providing therefor.’’ Fleischmann Corp. v. Maier Brewing, 386 
U.S. 714 (1967). If so authorized, the reasonableness of the at- 
torneys’ fees as determined by the trial court is not to be 
disturbed on appeal ‘‘unless under all the facts and circumstances 
it is clearly wrong.’”’ United States v. Anglin & Stevenson, et al., 
145 F.2d 622 (10th Cir. 1944). 


We have, of course, no contract authorizing attorneys’ fees in 
this case and must rely on § 210(f) of the Packers and Stockyards 
Act. That provision authorizes complainants to file suit in the 
district court to enforce reparation orders and ‘“‘if petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be 
taxed and collected as part of the cost of the suit.’’ This language 
is almost identical to that contained in § 8 of “‘the Act of Regulate 
Commerce,”’ an Act which provided for issuance of reparation 
orders by the Interstate Commerce Commission and enforcement 
in the district courts. Interpreting the cited language authorizing 
attorneys’ fees, the Surpeme Court held that ‘‘in our opinion the 
services for which an attorney’s fee is to be taxed and collected are 
those incident to the action in which recovery is had and not those 
before the Commission .. . . It is only when the damages are 
covered by suit that a fee is to be allowed .. . .’"’ Meeker & Co. v. 
Lehigh Valley R.R., 236 U.S. 412, 432 (1914). 


In line with Meeker, we hold that the plain language of § 210(f) 
precludes recovery of attorneys’ fees incurred in reparation 
proceedings before the Secretary or in collateral suits to enjoin the 
Secretary’s orders. Only fees authorized ‘‘as a part of the cost of 
the suit’’ to enforce reparation orders in the district court are 
allowable. 


The several judgments are accordingly modified to deduct the 
erroneously awarded attorneys’ fees. As modified, the judgments 
are affirmed. 
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JoE BELSON v. FLAME RESTAURANT Corp. PACA Docket No. 
2-3177. Decided August 13, 1974. 


Acceptance pursuant to original contract of sale — Breach of contract — 
Measure of damages — Balance due cancelled by paid undisputed amount — 
Dismissal 


Where respondent accepted the potatoes in issue pursuant to the terms of the 
original contract, respondent is liable to complainant for the contract price, 
less the amount paid, less credit for freight charges, less any provable 
damages resulting from complainant’s breach of contract. The amount of 
such damages is $2,975.00. Deducting that amount from the contract price 
of $9,137.50 leaves $6,162.50, and this amount less freight charges paid by 
respondent in the amount of $2,101.67 leaves a balance due complainant of 
$4,060.83. And since respondent has already paid this amount to com- 
plainant as the undisputed amount, the balance is cancelled. There is no 
cause of action. The complaint is dismissed. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Respondent pro se. 
Emory Tamplin, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $2,550.00 in connection with 
a transaction in interstate commerce involving a carload of 
potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
the rules of practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. Complainant filed additional evidence in the form 
of an opening statement. Respondent was given the opportunity 
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to submit further evidence by way of an answering statement, but 
did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. 


2. Respondent is a corporation, Flame Restaurant Corp., 
whose address is 251 West 42nd Street, New York, New York. At 
the time of the transaction involved herein, respondent was not 
licensed but was subject to license under the Act. 


3. On June 22, 1973, in the course of interstate commerce, 
complainant sold to respondent one carload, or 850 100-pound 
sacks of ‘‘Golden H’’ brand Long White potatoes, U.S. No. 1 
grade, Size A, at an agreed contract price of $10.75 per sack, ora 
total of $9,137.50, delivered New York, New York. At the time of 
sale, the potatoes were contained in car SPFE 453136, then on 
track at Chicago, Illinois. 


4. A restricted Federal inspection had been made of the 
potatoes in car SPFE 453136 at 9:45 A.M. on June 21, 1973, in 
Chicago, Illinois. The results of that inspection, in relevent part, 
are as follows: 


“Condition of Load: Through, lengthwise and crosswise load; 3 to 7 rows, 
5 to 7 layers. 

“Quality . . . Grade defects within tolerance. 

“Condition: Firm. Average 3% damage by gray to black discoloration 
generally occurring near stem end of tuber. Average 1 % damage by In- 
ternal Black Spot. No soft rot. 

“Grade: U.S. No. 1, 2 inches minimum, Size A. 

“Remarks: Inspection and certificate restricted to product and lading in 
upper 4 layers of load.’’ 


5. On June 22, 1973; and pursuant to the sale set forth in 
Finding of Fact No. 3, car SPFE 453136 was billed out of Chicago 
by complainant, to respondent in New York City. A Federal 
inspection of the tubers in this load was made in New York City at 
11:00 A.M. on June 26, 1973, upon the application of respondent. 
The results of that inspection, in relevant part, are as follows: 


“Quality and Condition: Grade defects average 3 % old cuts, mishapen 
and sunburn. Firm. Average 2 % damage by Internal Black Spot. Range 3 
to 14 %, average 7 % damage by gray to black discoloration, some of which 
are slightly sunken, generally occurring near stem end. No soft rot. 
“Grade: Meets quality requirements but fails to grade U.S. No. 1, Size A 
two-inch or 4-ounce minimum only account condition. 
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“Remarks: Inspection and certificate restricted to product and lading in 
upper 4 layers of load.”’ 


6. Respondent accepted the potatoes and has paid complainant 
$4,060.83 as an undisputed amount due in connection with this 
transaction. Respondent also paid freight charges of $2,101.67 
due on this shipment. 


7. The formal complaint was filed on October 4, 1973, which 
was within 9 months after the alleged cause of action herein arose. 


CONCLUSIONS 


Under the delivered terms of the sales contract negotiated 
between the parties on June 22, 1973, the potatoes involved herein 
were warranted to grade U.S. No. 1 on arrival at contract 
destination in New York City. While it is clear that the tubers did 
not meet this contract requirement as to grade on arrival at New 
York City, in breach of the express warranty, the shipment was 
nevertheless accepted there by respondent. Complainant contends 
that respondent’s acceptance was pursuant to the terms of the 
contract of sale, less a reduction of fifty cents per sack in the 
purchase price. This contention is denied by respondent, which 
alleges that upon arrival of the tubers at New York, it (respond- 
ent) made a protest to complainant concerning the condition of 
the shipment; that the complainant then requested, and respond- 
ent agreed, that respondent would accept the carload with the 
understanding that a fair settlement would be negotiated at a 
later date; that respondent, after unloading a part of the goods, 
realized that the potatoes could not be used by it; and that the 
parties then agreed that the shipment would be disposed of by 
respondent, for complainant’s account. 


Upon a review of the evidence before us, we are of the opinion 
that it is not sufficient to establish the conditional acceptance 
espoused by either party. We conclude, therefore, that respond- 
ent’s acceptance was pursuant to the original contract of sale, 
leaving respondent liable to complainant for the agreed delivered 
contract price of $9,137.50, less $4,060.83 paid as an undisputed 
amount to complainant, less credit for freight charges of 
$2,101.67 paid by respondent, and less any provable damages 
which respondent sustained as a result of the breach by com- 
plainant of the express warranty as to the grade of the potatoes at 
contract destination under the delivered terms of the sale. The 
burden of proving its damages, by a preponderance of the 
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evidence, rests upon respondent as the moving party. Joe Belson 
v. Hoosier Potato Co., Inc., 23 A.D. 1570. 


The general measure of damages for a breach of contract, where 
the buyer — as here — has accepted the goods, is the difference at 
the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. Uniform Commercial Code section 2-714; B. G. 
Anderson Co., Inc. v. Zeidenstein Brothers, 29 A.D. 1443; Fresh- 
pict Foods, Inc. v. H. R. Bushman & Sons, Inc., 29 A.D. 71. As 
to the value of the goods accepted, we will consider as evidence of 
such value the proceeds obtained on a resale of the produce, 
provided such resale was prompt and proper. It appears that in 
this case a prompt and proper resale was made of the 850 bags of 
potatoes, at a delivered price of $8.00 per bag, or a total of 
$6,800.00. This figure, $6,800.00, is accepted as reflecting the 
value of the goods received and accepted by respondent. As to the 
value of potatoes meeting contract requirements, evidence in the 
record derived from the Federal Market News Service reports for 
New York for June 26, 27, 28, and 29, 1973, is sufficient to 
establish this value at $11.50 per bag, or a total of $9,775.00. The 


difference between the value of the potatoes actually received by 
respondent ($6,800.00) and the value they would have had if they 
had met contract requirements ($9,775.00) is $2,975.00, which 
figure represents the damages suffered by respondent as the 
result of complainant’s breach. 


Subtracting respondent’s damages of $2,975.00 from the 
delivered contract total of $9,137.50 leaves $6,162.50. Sub- 
tracting the amount of the freight, $2,101.67, paid by respondent, 
from this figure of $6,162.50, leaves a balance of $4,060.83 due 
complainant. Since respondent has already paid complainant 
$4,060.83 as an undisputed amount, the balance is canceled and 
respondent’s liability to complainant is satisfied. Complainant, 
therefore, has established no violation of section 2 of the Act by 
respondent and has failed to state any cause of action herein. 
Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 15,980) 


Carcitt Propuce Co. v. SosrecH IRRIGATION EquipMENT, INC. 
PACA Docket No. 2-2242. Decided August 13, 1974. 


Appeal inspection — procedure of — Condition — evidence of — Damages — 
measure of — Reparation 


Where respondent rejected the onions in issue without reasonable cause and 
complainant sustained damages as a result therefrom totalling $1,115.00, 
reparation for that amount is awarded complainant against respondent. An 
additional amount, for fees and expenses in connection with the oral hearing 
herein, $947.75 is also awarded complainant against respondent as stated 
in the order. 


Arthur Slavin, New York, N. Y., for complainant. 
Norman Coplan, New York, N. Y., for respondent. 
David Spader, Field Presiding Officer. 

Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
requests an award of $8,362.46, which is alleged to be the 
damages sustained by reason of respondent’s rejection without 
reasonable cause of the six carloads of onions sold and shipped to 
respondent in interstate commerce during May, 1970. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on January 
28, 1971. A copy of the report of investigation was served upon 
complainant on January 29, 1971. Respondent filed an answer to 
the formal complaint on March 10, 1971, denying liability to the 
complainant and requesting an oral hearing. Respondent further 
alleges that it rejected the onions because the federal inspection 
on arrival indicated the onions were not of the quality specified in 
the contract, and that complainant agreed to dispose of them 
elsewhere. In addition, respondent asserted a counter-claim 
against complainant in the amount of $2,464.00. No reply was 
filed by complainant, which has the same effect, under the 
provisions of the rules of practice, 7 CFR 47.9(c), as a general 
denial. 
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An oral hearing was held in New York, New York, on June 28, 
1973. Both parties were represented by counsel. Two witnesses 
testified for complainant, and one witness testified for respond- 
ent. Several depositions were also admitted into evidence at the 
complainant’s request. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Curtis Weldon Cargil, doing 
business as Cargil Produce Co., whose post office address is Box 
176, North Uvalde, Texas. At the time of the transactions herein, 
complainant was licensed under the Act. 


2. Respondent, Sobiech Irrigation Equipment, Inc., is a 
corporation whose post office address is Box 206, Pine Island, 
New York. At the time of the transaction herein, respondent was 
licensed under the act. 


3. On or about May 26, 1970, in the course of interstate 
commerce, complainant entered into oral negotiations with 
respondent for the sale of five carloads of yellow granex onions, 
with each carload to contain 800 bags of onions, 1 3/4 to 3-inch 
size, U.S. No. 1 grade, at $2.75 per bag. However, no formal 
contract resulted from these negotiations. 


4. On or about May 27, 1970, complainant sold respondent, by 
oral contract, one carload of onions of the same size and grade as 
specified in Finding of Fact No. 3, at the price of $3.67 per bag, 
delivered, Goshen, New York. This contract was negotiated 
through a broker, C. H. Robinson Co., of Pittsburgh, Penn- 
sylvania. 


5. The contract for the sixth carload (PFE 10866) of onions was 
confirmed by a broker’s memorandum dated May 27, 1970. The 
confirmation stated that the onions were sold on a delivered basis. 


6. All of the cars of onions were shipped from North Uvalde, 
Texas, to Goshen, New York, on May 26 and May 27, 1970. The 
onions were federally inspected at shipping point, and each 
carload graded U.S. No. 1. 


7. Five of the cars arrived at Goshen, New York (the receiving 
point specified by respondent) on June 3, 1970. The railroad 
notified respondent of the arrivals the following day. The 
remaining car, PFE 11289, did not arrive in Goshen until June 5, 
1970. The railroad notified respondent of its arrival on June 8, 
1970. 





CARGILL PROD.CO. v. SOBIECH IRRIGATION 1143 
Cite as 33 A.D. 1141 


8. Respondent ordered federal inspections of each carload upon 
being advised of its arrival. Each carload was inspected by federal 
inspectors on June 4, 1970, the same day that the railroad had 
informed respondent of its arrival (except car PFE 7646 which 
was not inspected until 9:30 a.m. on June 5, 1970, and car PFE 
11289 which was inspected on June 8, 1970). In each case, the 
inspection report indicated the presence of decay in excess of the 
tolerances permitted for U.S. No. 1 grade onions.' The respond- 
ent, by its president, Edwin Sobiech, also inspected the onions. 
Mr. Sobiech telephoned Mr. Ladley, a salesman for complainant, 
and rejected the cars which had arrived on June 4, 1970, on ac- 
count of their failure to grade U.S. No. 1. Negotiations were 
conducted with respect to purchasing the onions at a lower price 
in their existing condition, but no contract was made. Respondent 
then sent telegrams to complainant, on June 5, 1970, confirming 
his rejections. The remaining car, PFE 11289, was similarly 
rejected upon its arrival and inspection, and a telegram notifying 
complainant of the rejection was sent on June 8, 1970. 


9. Following respondent’s rejection in each case, complainant 
ordered the cars diverted to New York City for resale by Yeckes- 
Eichenbaum, Inc. Upon their arrival in New York City, the onions 
were again federal inspected (car PFE 4663 on June 9, cars PFE 
3065, 8601, and 10866 on June 10, car PFE 7646 on June 11, and 
car PFE 11289 on June 12, 1970). These federal appeal in- 
spections, in New York City, reversed the earlier inspections at 
Goshen, indicating that, while the onions did not meet U.S. No. 1 
grade requirements (with one exception) on account of condition, 
there was only one percent or less decay present in them. In 
addition, the onions were also inspected by the McCabe In- 
spection Service, Inc., and the Railroad Perishable Inspection 
Agency, (cars PFE 3065, 4663, 8601 and 10866 on June 9, car 
PFE 11289 on June 13, and car PFE 7646 on June 15, 1970) asa 
result of inspection requests by Yeckes-Eichenbaum. In contrast 
to the federal appeal inspections, the private inspections of the 


1. The U.S. Standards for Grades of Onions (7 CFR § 51.3195) provide 
tolerances for U.S. No. 1 onions that required that ‘‘not more than 10 percent, by 
weight, of the onions . . . may fail to meet the requirements of the grade, in- 
cluding therein not more than 2 percent of the onions . . . affected by decay... .”’ 


For example, the inspection report for car PFE 3065 indicated that the condition 
of the onions was: ‘‘Mostly firm. Mostly fairly dry to dry; many slightly damp. 
Damage by black mold ranges 20 to 40 %, average 30 %. Decay ranges from 6 to 
28 %, average 13 %. Bacteria Soft Rot, generally in early stages.’’ 





1144 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1141 


onions disclosed decay present in amounts ranging from three to 
eight percent. 


10. The onions were resold for complainant’s account for net 
proceeds of $4,790.58. However, complainant alleges a net loss of 
$8,362.46 resulting from respondent’s rejection of the onions. 


11. Within the required time period, provided for in the rules of 
practice (7 CFR 47.9(d)), complainant filed a claim for an award of 
fees and expenses incurred in connection with the oral hearing, in 
the amount of $1,880.00. 


12. A formal complaint was filed on January 11, 1971, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Before turning to the merits of this case, we must first discuss 
respondent’s contention that complainant has no standing to 
bring this action since he sold the onions in question as an agent 
for an undisclosed principal. At the hearing, George Chermak, an 
employee of complainant, testified that complainant had no 
financial interest in the outcome of the action since the proceeds 
recovered, if any, would be remitted to the growers for whom the 
onions had been sold. Respondent argues that since complainant 
has sustained no damages that he lacks standing to sue. 


We have rejected this argument in the past. Jay Cee Apples, 
Inc. v. Scott — Mattson Farmers, Inc., 25 A.D. 1374. We 
reaffirm the position previously taken permitting an agent, in the 
absence of objection from his principal, to sue on a contract which 
the agent has made in his own name without disclosing his 
agency. Gillarde Sons Co. v. Okun, 13 A.D. 425. 


There is no dispute concerning the existence of or the terms of 
the contract negotiated through the broker. The onions covered 
by that contract were shipped in car PFE 10866 (hereinafter 
referred to as ‘‘the sixth car’’), and the contract provided that the 
onions were sold on a delivered basis. However, complainant 
asserts that the other five cars? (hereinafter called ‘‘the five cars’’) 
were sold on an FOB basis. Respondent asserts that they were 
sold on a delivered basis. In any event, the burden is on com- 
plainant to prove the terms and conditions of the contract relied 


2. Car No. - PFE 3065, PFE 7646, PFE 8601, PFE 4663, and PFE 11289. 
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upon. Best Pak Potato Co., Inc. v. Louis M. Palomo Wholesale 
Produce, 32 A.D. 675. Complainant has attempted to establish 
that the sale was on an FOB basis primarily through the 
testimony of Mr. Chermak. The negotiations between the parties 
consisted of a series of telephone conversations on May 26 and 27, 
1970, between Mr. Ladley and Mr. Sobiech, the president of 
respondent corporation. Mr. Ladley did not testify at the hearing, 
nor was his deposition offered by either party. Mr. Chermak 
testified that he listened in on the conversations without in- 
forming Mr. Sobiech, that during those conversations the sales 
were negotiated on an FOB basis, and that he thought confirming 
telegrams were sent. Six handwritten notes were introduced 
which he testified were notes made by Mr. Ladley of the May 26 
conversation. The notes indicated the sales were on an FOB basis. 
He stated that his firm had never guaranteed delivered condition. 


Mr. Sobiech’s recollection of the conversations was to the 
contrary. He stated that Mr. Ladley had agreed to sell the onions 
on a delivered basis. However, on May 27, 1970, complainant sent 
a confirming wire to the respondent stating: 


“Shipped you Goshen Tues PFE — 3065, PFE — 7646. Both routed SP 
SSW N&W Lima E&L Both 800 Fifties PROCNN Prepacked yellow 
granex to .75 (sic) FOB US No. 1 Caro Brand.” 


Respondent wired back the following message the same day: 


“Accepting your telegram confirmation on Car #PFE 3065 & PFE 7646 
with the following addition. You failed to state US number One delivered. 
Please add this to your confirmation.”’ 


No other confirming telegrams were introduced by complainant. 
Mr. Sobiech testified that Mr. Ladley gave him the numbers of 
the remaining three cars during a telephone conversation, and 
that after he received the car numbers he sent confirming 
telegrams, for each car, to complainant, which telegrams were 
introduced in evidence by respondent. The telegram of May 28 
stated: 
Confirming purchase of car PFE 8601 and PFE 4663 shipped 5/27/70 each 


containing 800 prepacked yellow granex onions priced $2.75 FOB grade 
US number one delivered. 


The final confirming telegram from respondent, sent June 1, 
and referring to car PFE 11289, was substantially the same. 
Complainant made no direct written response to any of the 
confirming telegrams contesting the terms as stated by respond- 
ent; however, complainant did send invoices, with respect to the 
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five cars, following receipt of respondent’s telegrams which in- 
dicate the onions were sold on an FOB basis. Respondent argues 
that complainant’s failure to specifically contest the terms stated 
in the telegrams resulted in the formation of contracts calling for 
the five cars to be sold on a delivered basis. Complainant contends 
the evidence establishes the same was to be FOB. 


On these facts we do not believe there has been any meeting of 
the minds, and, therefore, no contract ever came into existence 
with respect to the five cars. Complainant, being the party 
alleging the existence of a contract, has the burden of proving by 
a preponderance of the evidence that an agreement was actually 
reached. A. J. Sales Company v. Dominick Perrotti, 26 A.D. 
1207. We are of the opinion that complainant failed to sustain its 
burden of proof that the contract terms actually provided for sale 
on an FOB basis. The evidence presented directly contradicts the 
claims of each party that a contract was reached and that the 
contract contained the conflicting terms asserted by each party. 
It is clear that the parties did intend to make a contract. The 
complainant intended for the terms to be FOB shipping point, 
while the respondent intended that the contract terms be U.S. No. 
1 delivered. In the context of this case the delivery term is not 
insignificant. There is no indication that the parties otherwise 
intended to be bound, as the representatives of both parties 
testified that they wouldn’t have proceeded on the other party’s 
terms. This being so, it seems that there was no real un- 
derstanding and hence no mutual meeting of the minds of the 
contracting parties. In the absence of such mutual assent we 
conclude that no contract came into existence between com- 
plainant and respondent. Bodine Produce Co., Inc. v. McDonnel 
& Blankfard and/or Nat Spector & Son, 27 A.D. 1309. See also: 
Independent Grape Distributors v. Barbera Packing Cor- 
poration, 25 A.D. 1144; A. J. Sales Company v. Dominick 
Perrotti, 26 A.D. 1207; and Florida Vegetable Sales v. Joe 
Morello & Sons, 25 A.D. 412. 


In light of the above conclusion it is not necessary to consider 
whether respondent’s rejection of the five cars was justified. Since 
we have found that no contract existed, as to the five cars, 
respondent had no responsibility for the cars and could incur no 
liability by failing to accept them upon their arrival in Goshen. 
Complainant’s claim and respondent’s counterclaim, based upon 
the five cars, are therefore dismissed. 
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Having dispensed with five of the six cars of onions involved in 
this proceeding, we must now turn our attention to the sixth car. 
The evidence is undisputed that complainant and respondent 
entered into an oral contract, on May 27, 1970, for the sale and 
purchase of a carload of onions (car PFE 10866, shipped May 27, 
1970). This contract was negotiated through a broker, C. H. 
Robinson Co., and was evidenced by a written broker’s con- 
firmation of sale, issued on May 28, 1970. In addition, it is un- 
disputed that the terms of the contract provided for a price of 
$3.67 per bag, delivered U.S. No. 1 to respondent at Goshen. The 
car arrived in Goshen on June 3, 1970, and was federally in- 
spected, per respondent’s request, on June 4, 1970. The results of 
the federal inspection showed an average of 1 % black mold and an 
average of 8% decay, therefore the onions apparently failed to 
grade U.S. No. 1. Respondent thereafter rejected the onions on 
account of the apparent breach of contract, and complainant 
diverted the car to New York City. On June 9, 1970, a federal 
appeal inspection was made of the onions upon application from 
Yeckes-Eichenbaum, Inc., showing an average of 9 % black mold 
and an average of less than 1 % decay. * The inspection certificate 
noted that the prior federal inspection was reversed as to con- 


dition, although the onions did not grade U.S. No. 1 at the time of 
the appeal inspection. 


Based upon the above chain of events, complainant alleges that 
the results of the appeal inspection establish that the onions must 
have been U.S. No. 1 grade when they arrived in Goshen on June 
3, 1970, and, therefore, respondent’s rejection was without 
reasonable cause. With equal vigor respondent asserts that: 
(1) the onions were not U.S. No. 1 grade upon arrival in Goshen; 
(2) respondent relied upon the federal inspection in making the 
rejection; (3) complainant accepted the rejection and moved the 
onions to New York City without seeking an appeal inspection in 
Goshen; (4) the purported appeal inspection did not comply with 
the regulations of the Department of Agriculture and therefore is 
a nullity insofar as the complainant seeks to use it to supersede 
the prior federal inspection made at Goshen; (5) the appeal in- 
spection was not requested by a financially interested party; 


3. Irrespective of the fact that both parties claimed that the appeal inspection 
was made by the Department on its own initiative, the Departmental records, 
which may be officially noticed by the Judicial Officer, kept by the New York 
Regional office of the U.S.D.A., indicate that on June 9, 1970, a request for an 
appeal inspection on car number PFE 10866, the sixth car was received from 
Yeckes-Eichenbaum, Inc. 
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(6) respondent was not notified of the appeal inspection or its 
results; (7) the appeal inspection was inconsistent with the 
private inspections made in New York City at approximately the 
same time; (8) insufficient samples were taken on the appeal 
inspection; and (9) even if the appeal inspection was valid, the 
onions still did not grade U.S. No. 1. Based upon the above 
assertions respondent argues that its rejection was with 
reasonable cause. 


Respondent’s assertions raise several important issues which 
must be dealt with fully before rendering a decision herein. They 
are discussed in the paragraphs to follow. 


First, is a federal inspection certificate conclusive evidence of 
the quality of the produce inspected; and can a federal inspection 
certificate be conclusively relied upon to justify a rejection of the 
produce inspected and thus be determinative of the rights of the 
parties to the transaction? 


The first part of the above issue must be answered in the 
negative. Section 14(a) of the Act (7 U.S.C. 499n) provides: 


That official inspection certificates for fresh fruits and vegetables issued 
by the Secretary of Agriculture pursuant to any law shall be received .. . 
as prima facie evidence of the truth of the statements therein contained. 


Prima facie evidence is defined in Black’s Law Dictionary, 
revised fourth edition, 1968, as: 


Evidence good and sufficient on its face; such evidence as, in the judgment 
of the law, is sufficient to establish a given fact, or the group or chain of 
facts constituting the party’s claim or defense, and which if not rebutted or 
contradicted, will remain sufficient. (at 1353). 


It is a well establish principle of law that prima facie evidence may 
be overcome or contradicted by other evidence (see Dodson v. 
Watson, 220 S.W. 771, 772), therefore, it may not be relied:-upon 
blindly. The statutory language with respect to federal inspection 
certificates is clear. The certificate is only a prima facie 
representation of the quality of the produce and, therefore, its 
findings may be overcome by evidence which indicates the quality 
of the produce to be other than as was reported in the inspected 
certificate. 


Turning now to the second part of the first issue, this too must 
be answered in the negative. As stated in respondent’s brief, ‘‘if a 
shipment of perishables does not conform to the contract of 
purchase and sale, the buyer’s rejection of said shipment is with 
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reasonable cause. The Garin Company v. E. C. Mitchell, 30 A.D. 
1534, 1539.”" The alternative is equally true, that is, if the 
perishables do conform the buyer’s rejection is without reasonable 
cause. Mutual Vegetable Sales v. Joseph Notarianni & Company, 
21 A.D. 1049, 1053 (1970). The point of citing the above language 
is to emphasize that the reasonableness of the rejection and thus 
the determination of the liabilities of the parties, is based upon the 
actual quality of the produce, not upon the results of the in- 
spection. Therefore, when a receiver/buyer of produce relies upon 
a federal inspection certificate to reject produce he takes the 
chance that the certificate is incorrect and that his rejection may 
be deemed to be without reasonable cause if evidence which 
establishes the produce actually conformed to the contract is 
offered by the shipper. In the present case, respondent based its 
rejection on the Goshen inspection which found that the onions 
failed to grade U.S. No. 1. However, it is clear that respondent’s 
rejection may be deemed to have been without reasonable cause if 
it is decided that there is evidence to establish that the onions 
were actually U.S. No. 1 grade, regardless of the fact that 
respondent’s rejection may have been made in good faith reliance 
upon the federal inspection in Goshen. 


Second, what is the relationship between an appeal inspection 
and the inspection appealed from? 


Section 51.31 of the regulations (7 CFR 51.31) provides: 


After an appeal inspection has been completed, an appeal inspection 
certificate shall be issued showing the results of such appeal inspection; 
and such certificate shall supersede the inspection certificate previously 
issued for the produce involved. . . . The superseded certificate shall 
become null and void upon the issuance of the appeal inspection certificate 
and shall no longer represent the quality described therein... 


The language of the regulation is clear; a federal appeal in- 
spection renders the inspection certificate appealed from null and 
void and of no effect. See Lang-Lawless Fruit Co., Inc. v. The 
Kroger Company, 16 A.D. 764, 768 (1957). 


Third, is a federal appeal inspection invalidated or nullified as 
evidence of the condition of the produce inspected, due to a failure 
by the inspectors to follow the procedures for appeal inspections 
specified in sections 51.24 to 51.31 of the regulations (7 CFR 
§ 51.24 et seq.)? 


Respondent contends that the federal appeal inspection, made 
in New York City, was not a valid inspection due to a failure by 
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the inspectors to follow the procedures specified in the regulations _ 
(see respondent’s allegations numbered 4, 5, 6, 7 and 8 supra.). 
Respondent’s assertions raise a valid point with respect to the 
legal sufficiency of the appeal inspection involved in this 
proceeding, as prescribed by the regulations, particularly with 
reference to section 51.31 which provides for the appeal inspection 
to supersede the original inspection. However, it is our opinion 
that as long as the inspection itself is not invalid due to 
inadequate sampling or some similar fault, it is still competent 
evidence of the condition of the produce, even if the proper 
procedures in applying for it and in reporting its results were not 
followed. 


In addition to challenging the appeal inspection on the basis of 
the procedure followed, respondent also asserts that it is invalid 
because inadequate samples were taken and because it was in- 
consistent with two private inspections taken at about the same 
time. It is our opinion that both of these assertions are without 
merit. First of all, respondent bases its challenge to the sample 
size on testimony by Mr. Sobiech, who is not an inspector or even 
an employee of the Department of Agriculture. In that testimony 
(Tr. 96 to 98) it was stated that, on the basis of his own ex- 
perience, a minimum of 16 samples should be taken from each car. 
Respondent’s exhibit No. 11 (at page 6), which is the work notes 
of the appeal inspector, shows that only ten samples were taken. 
On this evidence respondent would have us rule that the appeal 
inspection is inadequate and therefore void. However, respondent 
overlooks other important evidence on this matter, namely, the 
deposition of Mr. M. Fisher Kee, Head of the Inspection Section, 
U.S. Department of Agriculture. Mr. Kee’s testimony indicates 
that the appeal inspection was referred to his office for review and 
that he “‘authorized”’ the reversal of the federal inspection. It is 
the policy of the Department of Agriculture, that, prior to 
reversing any inspection on appeal, the results of the appeal 
inspection be sent to Washington, D.C. and fully reviewed; since 
this policy was followed in the instant case, it is our opinion that 
the inspection is not subject to challenge on the basis of 
inadequate sampling since on review it was determined, by the 
Department, that ten samples were adequate for a valid in- 
spection. 


Referring now to respondent’s second assertion, that the appeal 
inspection was inconsistent with two private inspections made at 
about the same time and therefore of questionable value, it is our 
opinion that the federal appeal inspection is entitled to greater 
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weight. In Lang-Lawless Fruit Company, Inc. v. The Kroger 
Company, 16 A.D. 764, 769 (1957), involving a similar situation, 
the Judicial Officer stated: 


Two other inspections were cited by respondent in derogation of the appeal 
inspection. . . . [However,] [t]he appeal inspection was made by two 
Federal inspectors, whose duty it is to apply the promulgated Standards 
and Grades to the produce they inspect. In our view, the opinion of these 
inspectors in applying the U.S. Standards and Grades is entitled to greater 
weight than that of a private inspector, especially since this was an appeal 
inspection. 


In summary, respondent’s assertion that proper procedure was 
not followed on the appeal inspection is well taken, however, the 
liability between two parties to a transaction is determined on the 
basis of the actual condition of the produce, not by requiring the 
strict adherence to the technical procedures for making an in- 
spection. The fact that the inspectors of the Department of 
Agriculture may have varied the technical procedure in making 
the appeal inspection does not change the fact that a valid in- 
spection (valid is used here to indicate proper sampling and 
scoring of the onions) was performed and revealed that less than 
1% decay was present in the onions. Since the initial federal 
inspection certificate is only prima facie evidence of the condition 
of the onions, it is our opinion that the results of the appeal in- 
spection must be accorded greater weight as evidence of the 
condition of the onions. 


Fourth and last, was respondent’s rejection of the sixth car of 
onions without reasonable cause? 


The U.S. Standards for Grades of Onions (7 CFR § 51.3195) 
provide: 


“U.S. No. 1’’ consists of onions of similar varietal characteristics which are 
mature, fairly well shaped and free from decay, wet sunscald, doubles and 
bottlenecks and free from damage caused by seedstems, splits, moisture, 
roots, dry sunscald, sunburn, sprouting, staining, dirt or other foreign 
material, disease, insects or mechanical or other means. 


(a) In order to allow for variations, other than size, incident to proper 
grading and handling, not more than 10 percent, by weight, of the onions 
in any lot may fail to meet the requirements of the grade, including therein 
not more than 2 percent of the onions which are affected by decay or wet 
sunscald. 


The evidence establishes that the first federal inspection was 
made on June 4, 1970, showing an average of 2 % black mold and 
an average of 8 % decay. Six days later, on June 10, 1970, the 
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federal appeal inspection showed an average of 9% black mold 
and less than 1 % decay. While the appeal inspection reversed the 
first inspection, the onions still did not grade U.S. No. 1 since 
there was also 3 % mechanical damage and thus a total of 12 % of 
the onions failed the requirements of the grade; this is 2 % more 
than is allowed by the Standards for U.S. No. 1 grade onions. In 
addition to the facts stated in the inspection certificates, respond- 
ent offered evidence to the effect that black mold progresses very 
rapidly in onions (Tr. 96). Based upon this evidence, we conclude 
that the onions were U.S. No. 1 grade when they arrived in 
Goshen six days prior to the appeal inspection. Considering the 
appeal inspection as more weighty evidence of the condition of the 
onions, and considering the fact that the primary condition defect 
was due to 9 % black mold, which progresses rapidly in onions, we 
conclude that the black mold must have increased at least 2 % 
during the six days which elapsed between the Goshen rejection 
and the New York City appeal inspection. Further, on the basis of 
the record before us, we conclude that respondent’s rejection was 
without reasonable cause, in violation of section 2 of the Act. 
Therefore, under section 5(a) of the Act, respondent is liable to 
complainant for the full amount of the damages he sustained as a 
consequence of respondent’s violation. We note at this time that, 
with respect to the sixth car, respondent’s counterclaim is 
necessarily dismissed. 


In the matter of damages, the Uniform Commercial Code, 
section 2-708 provides that, in general, the measure of damages, 
where a shipment is rejected without reasonable cause, is the 
difference between the contract price and the market value of the 
goods at the time and place of tender, plus any incidental 
damages allowed under the provisions of this Article. In the 
alternative, a seller may seek to establish his damages by making 
a commercially reasonable resale of the goods. If such a resale is 
made, section 2-706, Uniform Commercial Code, provides that the 
seller may recover an amount equal to the difference between the 
contract price and the proceeds from the resale, together with any 
incidental damages allowed under the provisions of this Article. 
Complainant in the present action alleges damages calculated on 
the basis of a resale of the carload of onions in New York City 
some six days after it was rejected by respondent in Goshen, New 
York. In order for damages to be based upon a resale, such resale 
must be made in a prompt and proper manner. New England 
Grape Distributors v. Crane Distributing Company, 30 A.D. 992, 
995 (1971), Morris Sales & Export Co. v. Del Valle Tropical 
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Produce Corp., 30 A.D. 1367, 1371 (1971). 


The record establishes that immediately following respondent’s 
rejection of the onions, and the failure of the parties to agree on a 
renegotiated price, complainant diverted them to New York City, 
which is a reasonable and proper market for resale in this in- 
stance. The onions were diverted on the day of rejection, June 4, 
1970, and apparently all were resold on June 10, 1970, within one 
day after they arrived in New York City. On the basis of the 
evidence before us, we conclude that complainant’s resale of the 
onions was prompt and proper. See Regan Distributors Inc. v. C. 
Comella, Inc., 30 A.D. 1539 (1971). Accordingly, respondent is 
liable to complainant for the difference between the resale price 
($2,246.25) and the contract price ($2,936.00), or $689.75 plus 
incidental expenses which resulted from respondent’s breach of 
the contract. The allowable expenses are: transportation to New 
York City, $95.75 and all handling and commission charges 
except inspection costs, $329.50. The total allowable expenses are 
$425.25. Complainant’s total damages plus allowable expenses 
are $1,115.00. Reparation in the amount of $1,115.00 should be 
awarded to complainant against respondent, with interest. 


Finally, section 7(a) of the Act (7 U.S.C. 499g) provides: 


If after a hearing . . . the Secretary determines that the commission 
merchant, dealer, or broker has violated any provision of section 2, he... 
shall order . . . the losing party to pay the prevailing party, as reparation 
or additional reparation, reasonable fees and expenses incurred in con- 
nection with any such hearing. 


Section 47.19(d) of the Rules of Practice (7 CFR 47.19(d)) 
provides guidelines for determination of allowable fees and ex- 
penses and requires that in order to receive an award for fees and 
expenses the party must have filed a claim therefor. In the present 
action both parties filed claims for fees and expenses, therefore, 
we must determine who the prevailing party is and what a 
reasonable award of fees and expenses for that party would be. 
First, with reference to the five cars of onions, we held that there 
was no contract between the parties, and therefore, dismissed 
both complainant’s claim and respondent’s counterclaim. On the 
basis of the dismissals we now conclude that neither complainant 
nor respondent is the prevailing party, and neither will receive an 
award of fees and expenses. See Hohensee'v. Basalyga, 50 F.R.D. 
230 (1969), and Srybnik v. Epstein, 230 F.2d 683 (1956). 
However, this conclusion does not dispense with the entire issue 
of fees and expenses since there was a sixth car of onions involved 
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in this proceeding and since judgment was rendered for com- 
plainant against respondent, with reference to that sixth car. 


The problem that we are faced with is that even though com- 
plainant did receive a judgment against respondent, that 
judgment is based upon only one of six different causes of action 
joined in this proceeding, and the damages awarded complainant 
are only a part of the damages claimed. In awarding fees and 
expenses it is very important that the determination of the 
prevailing be carefully made. With respect to this question, we 
conclude that the prevailing party in any action is the party in 
whose favor a judgment is rendered, whether he sustains his 
entire claim or only a part of it. See Sperry Rand Corp. v. A-T-O, 
Inc., etc., et al., 58 F.R.D. 132 (1973), S. A. Hirsh Manufac- 
turing Co. v. Childs, 157 F. Supp. 183 (1957), and Santo v. In- 
ternational Freighting Corp., Inc., 19 F. Supp. 856 (1937). In the 
instant proceeding, then, complainant is the prevailing party, 
even though it received a judgment on only a part of its entire 
claim. 


Since it is our opinion that complainant is the prevailing party 
herein, under the Act it is entitled to an award of reasonable fees 
and expenses against respondent. In calculating the appropriate 
award of fees and expenses we will first determine the proper 
allowable expenses, and then turn to the question of attorney fees. 
According to the.claim form submitted complainant incurred 
expenses, for witnesses and for the transcript, in the amount of 
$447.75. We conclude that such expenses are reasonable and, 
therefore, will be allowed. Referring now to attorney fees, we note 
that complainant calculated his claim on the basis of 26 hours of 
work connected with the hearing. It is our opinion that the hours 
claimed have been overstated by 9 hours; a 5 hour overstatement 
under the heading of ‘‘workup of file’, due to failure to adequately 
explain the meaning of this claim, and a 4 hour overstatement 
attributed to review and analysis of pleadings and correspond- 
ence, both of which are fees not necessarily connected with the 
oral hearing. The total allowable attorney fees then are $1,020 
(based upon complainant’s claim of 17 hours times $60 per hour). 


Having determined allowable attorney fees claimed in the 
amount of $1,020, we must now determine what ‘is reasonable. 
The guideline we will rely on in making this determination is ‘“‘that 
counsel fees should not be disproportionate to the award of 
damages.”’ Elliot v. Geare-Marston, Inc., 30 F. Supp. 301 (1939). 
We conclude that a fee of $500 would be reasonable under the 
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circumstances of this case, and award complainant that amount. 
Total reasonable fees and expenses are $947.75. 


ORDER 


Within thirty days of this order, respondent shall pay to 
complainant, as reparation, $1,115.00 with interest thereon at the 
rate of 8 percent per annum from July 1, 1970, until paid. In 
addition, respondent shall pay to complainant additional 
reparation of $947.75 with interest thereon at the rate of 8 percent 
per annum from the date of this order, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,981) 


JouN Livacicu Propucsg, Inc. v. BEN Gatz Co. PACA Docket No. 
2-3117. Decided August 13, 1974. 


Contract terms — price arrival sale — Market price — in lieu of ‘price arrival’’ 
terms — Reparation for balance due 


In a price arrival sale where the parties did not enter into an agreement as to 
price upon arrival, the market price for U.S. No. 1 strawberries is accepted 
as the price to which the parties would have agreed. Based on the Market 
News Report, the total for the strawberries in issue is $8,294.40 which re- 
flects the cost of freight from shipping point. Deducting freight costs of 
$1,612 leaves a balance of $6,682.40 as the price that would have been 
agreed upon. From this amount must be deducted the $5,438.32 which 
respondent has already paid complainant. The amount due and owing com- 
plainant is $1,244.08, for which reparation is awarded. 


John Catlin, Newport Beach, Cal., for complainant. 
Respondent pro se. 
Morris Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,550.48 for 
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failure to make payment for a shipment of strawberries purchased 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto denying liability to complainant. Since the amount 
claimed as damages in the formal complaint does not exceed 
$3,000, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements. Complainant filed an opening statement, and 
respondent submitted an answering statement. Complainant filed 
a brief which was served upon respondent. Respondent submitted 
an answer to complainant’s brief which may not be considered 
since there is no provision in the rules of practice for the filing of 
reply briefs. 


FINDINGS OF FACT 


1. Complainant, John Livacich Produce, Inc., also trading as 
Vista Sales, is a corporation whose address is 936 West Third 
Street, San Bernardino, California. 


2. Respondent is an individual, Bennett G. Gatz, doing 
business as Ben Gatz, Co., whose address is 1413 West Shaw 
Avenue, Fresno, California. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about April 7, 1973, in the course of interstate com- 
merce, respondent, by oral contract, agreed to purchase from 
complainant, on a price arrival basis, a truckload of U.S. No. 1 
strawberries containing 1,536 flats. The contract was negotiated 
by Sam Guardamando on behalf of Vista Sales. 


4. On April 12, 1973, the goods arrived at destination in 
Pittsburgh, Pennsylvania, at which time complainant billed 
respondent $4.55 per flat, plus cooling, f.o.b., or a total of 
$6,988.80. 


5. On or about April 19, 1973, respondent tendered a check in 
the amount of $5,438.32 to complainant as payment for the 
strawberries. Complainant cashed the check, and on or about 
April 24, 1973, reinvoiced respondent for the balance of $1,550.48. 
Respondent has since refused to pay the $1,550.48. 
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6. The formal complaint was filed on July 2, 1973, which was 
within 9 months after the cause of action herein accured. 


CONCLUSIONS 


The initial question for decision is whether the contract in issue 
was f.o.b. or price arrival. Complainant alleges that at the time 
the contract was negotiated, the parties agreed to a purchase price 
of $4.40 per flat, plus cooling, f.o.b., totalling $6,988.80. 
Respondent denies this, and contends that because of an unstable 
market, the parties agreed to a price arrival sale, based on 
respondent’s receiver’s account sales of the transaction in 
question, less handling, inspection, broker and freight charges. 
Respondent paid $5,438.32 which he claimed was the amount 
owed on a price arrival sale, after the above deductions were 
taken. 


In his answer, respondent claims that the agreement for price 
arrival was made with Sam Guardamando of Vista Sales. 
Respondent does not state who actually made the agreement on 
behalf of the Ben Gatz, Co.; however in his answer he swears that 
there are only two men at the Ben Gatz, Co., Ben Gatz and Bruce 
Lofchie. It can therefore be assumed, that one of these two in- 
dividuals was a direct party to the contract with Guardamando. 
Since both Lofchie and Gatz swore to the answer as being true, we 
have a statement from a direct party to the contract that the 
agreement was one for price arrival. 


Complainant’s president, on the other hand, alleged in the 
complaint that the contract was f.o.b. but no evidence was in- 
troduced in support of its allegation. Complainant did not deny 
that Sam Guardamando negotiated the contract for complainant, 
however it submitted no statement by Guardamando as to what 
the terms were. We therefore hold that the contract was for price 
arrival. 


The next issue is that of price. In a price arrival sale the price is 
subject to an agreement between the buyer and seller upon the 
arrival of the produce at buyer’s destination. Since the parties did 
not enter into an agreement as to price upon arrival of the 
produce, as contemplated by the ‘‘price arrival” terms of the 
contract, we will accept the market price for U.S. No. 1 
strawberries in Pittsburgh on April 12, 1973, as being indicative 
of the price to which the parties would have agreed. 
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In examining the Market News Report, we find the price of 
strawberries in Pittsburgh on April 12, 1973, ranged from $5.40 to 
$5.75 a flat. Using the lower of the two prices, 1,536 flats of 
strawberries at $5.40 a flat would total $8,294.40. Since such 
market price generally reflects the cost of freight from shipping 
point, and since respondent paid the freight herein, we will allow a 
deduction of the freight in the amount of $1,612.00, which leaves a 
balance of $6,682.40 as the price we find the parties would have 
reasonably agreed to on arrival of the strawberries. Of this 
amount, respondent has already paid complainant $5,438.32, 
leaving a balance due to complainant of $1,244.08. Respondent’s 
failure to pay complainant this amount is a violation of Section 2 
of the Act. Reparation should be awarded complainant in that 
amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $1,244.08 with interest thereon at 
the rate of 8 percent per annum from May 1, 1973, until paid. 
Copies of this order shall be served upon the parties. 


(No. 15,982) 


NORDHOLM AND Lypa v. Hupson Houss, Inc. PACA Docket No. 
2-2766. Decided August 13, 1974. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances as set forth 
herein. 


Robert A. Petersen, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Ore., for respondent. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
Order for Undisputed Amount was issued on November 29, 1972, 
awarding reparation to complainant against respondent in the 
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amount of $16,262.24. A copy of this order was served upon 
respondent on December 4, 1972. Respondent filed a petition for 
reconsideration on December 8, 1972, which was within the ten 
day period allowed by section 47.24 of the rules of practice (7 CFR 
47.24). On January 5, 1973, an Order Upon Reconsideration was 
issued which reinstated the reparation award in the Order of 
November 29, 1972. 


Upon reinstatement of the Order for Undisputed Amount, by 
the Order of January 5, 1973, complainant’s original claim for 
damages in the amount of $16,779.42 was reduced to a disputed 
amount of $517.18. Since respondent requested an oral hearing in 
its answer, liability as to the remaining disputed amount is 
required to be determined by oral hearing (7 U.S.C. 499(g)(a)). 


On May 22, 1974, the Presiding Officer contacted com- 
plainant’s counsel, by telephone, to inquire as to complainant’s 
intentions regarding the oral hearing as to the disputed amount of 
the claim. At that time, complainant’s counsel indicated that 
complainant did not intend to go to oral hearing over the 
remaining disputed amount and would request, in writing, 
dismissal as to that disputed amount. On July 1, 1974, having 
received no written request for dismissal from complainant, the 
Presiding Officer notified complainant in writing that if such 
request for dismissal, or in the alternative a notice that com- 
plainant intends to proceed to oral hearing, is not received within 
a stated period of time, such silence will be construed to be 
authorization for the dismissal of the claim by the Presiding 
Officer, based upon complainant’s intentions as expressed in the 
telephone conversation of May 22, 1974. 


The time for response to the Presiding Officer’s notice having 
run and no response having been received from complainant, it is 
determined that complainant, by its silence, has authorized 
dismissal of its complaint as to the remaining disputed amount. 
Accordingly, the complaint, as to the remaining disputed amount 
of $517.18, is dismissed with prejudice. 


Copies hereof shall be served upon the parties. 
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(No. 15,983) 


PAPPAGEORGE PropucE Co. v. Dixon Propuce Company, INc. 
PACA Docket No. 2-3229. Decided August 13, 1974. 


Acceptance — revocation barred 


Where respondent had ample time to inspect the potatoes in issue before accept- 
int them and failed to do so, it cannot effectively revoke its acceptance 
thereof. 


Contract — failure to establish breach of — Resale — prompt and proper — 
Reparation 


Where respondent accepted the potatoes at the adjusted contract price, and 
failed to sustain its burden of proving a breach of contract by complainant 
with resulting damages, respondent is liable to complainant for the dif- 
ference between the amount of the net proceeds of resale and the adjusted 
contract price, for a total liability of $1,607.11 for which reparation is 
awarded complainant. 


John Catlin, Newport Beach, Cal., for complainant. 
Wayne W. Vickers, Jonesboro, Ga., for respondent. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the amount of $1,607.11 against 
respondent in connection with a transaction involving a carload of 
potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to that procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Complainant filed an opening statement, and 
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respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Pete J. Pappageorge, doing 
business as Pappageorge Produce Co., whose address is P.O. Box 
687, Millbrae, California. 


2. Respondent is a corporation, Dixon Produce Company, Inc., 
whose address is 22-28 Building H, State Farmers Market, Forest 
Park, Georgia. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about July 13, 1973, in the course of interstate 
commerce, complainant, through a broker, contracted to sell one 
carload of U.S. No. 1, size A potatoes at the agreed price of 
$7,947.50, f.o.b. inspection and acceptance arrival. 


4. On or about July 18, 1973, complainant shipped the potatoes 
to respondent in Forest Park, Georgia. Upon arrival of the 
shipment on July 28, 1973, respondent requested a Federal in- 
spection. An inspection was made on two of the 1700 bags and it 
was found that the potatoes failed to meet the size requirement 
called for in the contract. Accordingly, respondent rejected the 
produce. 


5. On or about July 30, 1973, an agreement was reached 
between the parties reducing the price by $1.00 per hun- 
dredweight because the potatoes did not meet the size 
requirement. 


6. In the afternoon of July 30, 1973, respondent, through the 
broker, informed complainant that he wanted to reject the 
potatoes. 


7. Complainant consigned the carload of potatoes to Brand 
Brothers Produce, Inc. The net proceeds from the sale of the 
potatoes by Brand Brothers were $5,490.39. 


8. A formal complaint was filed on January 4, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the existence 
of a contract for the sale of potatoes by complainant to respondent 
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on or about July 13, 1973. The parties also agree that an ad- 
justment of $1.00 per hundredweight was made on July 30, 1973. 
It is complainant’s contention, however, that respondent ac- 
cepted the goods after the reduction was made and that it is, 
therefore, liable for the difference between the adjusted contract 
price and the proceeds from the sale by Brand Brothers. Respond- 
ent denies complainant’s allegations contending that, pursuant to 
the Uniform Commercial Code, Georgia Code Annotated, Section 
109 A-2 608, it revoked its acceptance due to the damaged and 
decayed condition of the load and that it is, therefore, not liable to 
complainant for the above amount. 


The first issue which is raised by these allegations is the 
question of revocation of acceptance. Respondent admits that it 
accepted the produce after the adjustment was made, but it 
contends that this acceptance was properly revoked after a closer 
examination of the potatoes revealed that they were effected by 
soft rot and mechanical damage. The evidence in this case shows 
that negotiations for the adjustment began on July 29, 1973, and 
an agreement was reached at 11:30 a.m. on July 30. Respondent 
had a reasonable time to inspect the produce prior to acceptance, 


but failed to do so. We conclude, therefore, that respondent could 
not effectively revoke his acceptance. 


Having accepted the potatoes, respondent is liable for the 
adjusted contract price less damages for any breach of contract by 
complainant. The burden of proving such breach and resulting 
damages, by a preponderance of the evidence, rests upon 
respondent. O’Donnell Fruit Company of Pittsburgh v. Mathew 
Mercurio, 18 A.D. 1173 (1959). Respondent first alleges that 
complainant breached the contract by shipping goods that did not 
meet the size requirements of the contract. Respondent has ad- 
mitted that it received an adjustment because of this defect, so it 
cannot again claim damages based on that breach. The respond- 
ent next alleges that the potatoes were decayed. In an f.o.b. 
inspection and acceptance arrival contract, the seller assumes the 
risk of damage in transit. Respondent, therefore, must prove that 
the produce did not comply with the contract at the time of 
delivery. Although respondent attaches a statement from the 
consignee to support its contention that the potatoes were 
decayed, no evidence was offered to show the percentage of decay 
or when the decay occurred. We conclude, therefore, that 
respondent has not met its burden of proving that the potatoes 
did not comply with the contract at the time of delivery. 
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Respondent, having failed to prove that complainant breached 
the contract, is liable to complainant for the adjusted contract 
price less the net proceeds from the resale by Brand Brothers. No 
evidence was presented showing that complainant’s act of con- 
signing the load to Brand Brothers after respondent’s acceptance 
was improper or that the resale was improper. Accordingly, 
respondent is liable to the complainant for the above-mentioned 
amount which, in this case, is $1,607.11. Failure to pay this 
amount is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,607.11, with interest 
thereon at the rate of 8 percent per annum from August 1, 1973, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,984) 


R. T. Enctunp Co. v. Sipney RosENTHAL Propuce, Inc. PACA 
Docket No. 2-3190. Decided August 13, 1974. 


Contract terms — acceptance final — Contract — failure to establish breach 
of — Damages claim — burden of proof — failure to sustain — Reparation 


Where respondent seeks damages on the basis of condition factors revealed by 
federal inspection at destination, but failed to submit evidence to establish 
breach of contract by complainant with respect to quality or condition of the 
lettuce at shipping point, respondent is liable to complainant for the balance 
due and owing complainant in the amount of $864.00 for which reparation 
is awarded. 


John R. Catlin, Newport Beach, Cal., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complaint seeks an 
award of reparation in the sum of $864 in connection with a trans- 
action in interstate commerce involving 400 cartons of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served on respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and the report of investigation, but neither did so. Each 
party was given the opportunity to submit a brief, but neither did 
so. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert T. 
Englund and Paul W. Englund, doing business as R. T. Englund 
Co., whose address is P. O. Box 517, Salinas, California. 


2. Respondent, Sidney Rosenthal Produce, Inc., is a cor- 
poration whose address is 307-308 Hunt’s Point Terminal Market, 
Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On June 20, 1973, in the course of interstate commerce, 
complainant sold to respondent 400 cartons of California lettuce, 
Harvest King brand, 2-dozen size, at an agreed price of $6.50 per 
carton, f.o.b. shipping point acceptance final, plus precooling 
charges of 30 cents per carton, or a total contract price of $2,720. 


4. The contract was negotiated by a broker, Frank C. Crispo, 
Inc., Salinas, California, which issued a confirmation on June 20, 
19738. 


5. Complainant, on June 20, 1973, and pursuant to the con- 
tract set forth above, shipped 400 cartons of Harvest King 
California lettuce, 2-dozen size, by truck to respondent at Bronx, 
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New York, together with 400 cartons of another brand of lettuce 
which are not a part of this controversy. Upon arrival in New 
York, the Harvest King lettuce was accepted by respondent. 


6. The 400 cartons of Harvest King lettuce, together with the 
other 400 cartons of lettuce on this truck, were federally in- 
spected, for condition only, at 4:45 a.m. on June 25, 1973, at 
respondent’s place of business, Bronx, New York. As a result of 
this inspection, the lot of Harvest King lettuce was certified as 
having an average of 78 % damage by Tipburn, with 13 % being 
scored as serious damage, but with no decay being present. The 
certificate noted that ‘‘The inspection and certificate (was) 
restricted to product and lading in initial 450 cartons being 
unloaded at time of inspection.” 


7. The 400 cartons of Harvest King lettuce were sold by 
respondent on June 25, 1973, for total proceeds of $2,937.50, or an 
average of $7.34 per carton. 


8. Respondent has paid complainant $1,856 as an undisputed 
amount due in connection with this transaction. 


9. The formal complaint was filed on October 31, 1973, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the term of 
the contract “‘f.o.b. shipping point acceptance final’’ under which 
these 400 cartons of Harvest King lettuce were purchased and 
sold. As defined in the Department’s regulations, 7 CFR 46.3(m), 
this term means that the ‘‘buyer accepts the produce at shipping 
point and has no right of rejection. Suitable shipping condition 
does not apply under this trade term. The buyer does have 
recourse for a material breach of contract, providing the shipment 
is not rejected. The buyer’s remedy under this type of contract is 
by recovery of damages from the seller and not by rejection of the 
shipment.” 


Respondent’s acceptance of the lettuce at contract destination 
is acknowledged by both parties. Respondent seeks damages from 
complainant in connection with this transaction, however, in 
diminution of the contract purchase price, on the basis of the 
condition factors present in this load of lettuce at destination, as 
revealed by the Federal inspection made in New York on June 25, 
1973. 
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No claim for damages for breach of the warranty of suitable 
shipping condition will lie in this case, since by definition this 
warranty does not apply to transactions involving shipments 
made under f.o.b. acceptance final terms. However, respondent is 
not precluded from asserting, as a basis for a claim of damages, 
that the goods at shipping point failed to meet contract 
requirements at that time and place, in breach of the contract. 
The burden of proof with respect to such breach, however, would 
be on respondent. 


In L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F.2d 
276 (1st Cir. 1948), the court, in commenting on the f.o.b. ac- 
ceptance final contract involved in that case, stated that ‘‘Under 
this type of contract the buyer has no recourse if the produce was 
up to the contract requirements at shipment. . . . There is no 
implied warranty of suitable shipping condition. There can be no 
rejection. The buyer’s only remedy is to sue for damages if 
specifications of the contract, such as grade or quality at the time 
of shipment, have not been complied with.” 


Respondent has failed to submit evidence that would establish 
that complainant-shipper breached any warranty in connection 


with the quality or condition of this lettuce at shipping point. 
Accordingly, we conclude that respondent owes complainant the 
full purchase price of $2,720 for this lettuce. Respondent has paid 
$1,856 of this sum to complainant, leaving a balance due and 
owing of $864. Respondent’s failure to pay this balance to 
complainant is in violation of section 2 of the act, for which 
reparation should be awarded, within interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $864, with interest thereon at the 
rate of 8 percent per annum from August 1, 1973, until paid. 


Copies of this order shall be served upon the party. 


(No. 15,985) 


INTER Harvest Inc. v. M. SINGER’s Sons Corp. PACA Docket No. 
2-3032. Decided August 16, 1974. 
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Deducation made by broker unauthorized — Adjustment — allegation of 
unsustained — Suitable shipping condition — breach of warranty of — 
Damages — Reparation for amount due 


Where respondent accepted the celery in issue, it became liable to complainant 
for the contract price thereof. However, as a result of complainant’s breach 
of the warranty of suitable shipping condition, respondent sustained 
damages in the amount of $1,122.73, plus a terminal fee of $1200 and 
cartage costs of $168.00, for total damages of $1,302.73. This amount 
must be deducted from the contract price of $2,810.00, less the amount of 
$1,291.25 already paid complainant by respondent thereon. This leaves a 
balance due and owing complainant in the amount of $216.02 for which 
reparation is awarded. 


John Catlin, Newport Beach, Cal., for complainant. 
Respondent pro se. 
Morris Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 


Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,518.75 for 
failure to make full payment for a carload of celery purchased in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto denying liability to complainant. Since the amount 
claimed as damages in the formal complaint does not exceed 
$3,000, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified 
statements. Neither party submitted any additional evidence; 
however, complainant submitted a brief. 


FINDING OF FACT 


1. Complainant, Inter Harvest Inc., is a corporation whose 
address is Box 2115, Salinas, California. 


2. Respondent, M. Singer’s Sons Corp., is a corporation whose 
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address is 261 New York City Terminal Market, Bronx, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about November 25, 1972, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent f.o.b. from California, a carload of celery consisting of 
100 wirebound crates of celery 2’s for $400, 475 wirebound crates 
of celery 2 1/2 for $1,900 plus icing cost of $160.00, and 100 
wirebound celery 3’s for $350, totalling $2,810. The contract was 
negotiated by Cimino Brokerage Co., of Salinas, California. 


4. The car arrived at New York on December 3, 1972, and was 
federally inspected on December 4, 1972. The inspection showed a 
decay range of 7 percent to 27 percent with an average decay of 15 
percent. The celery contained watery soft rot, in various stages, 
mostly advanced, affecting one to two outer branches. 


5. Later on December 4, respondent advised the broker of the 
condition of the celery and requested instructions for disposition. 
The broker then contacted complainant, who advised the broker 
to have respondent break the car of celery. Complainant also 


agreed to leave open possible liability for damages. 


6. Pursuant to complainant’s instructions, respondent broke 
the car, and sold the goods on December 5, 1972. 


7. On or about December 18, 1972, respondent tendered a 
check in the amount of $1,291.25 to complainant as payment for 
the celery, but has since refused to pay the balance of $1,518.75. 


8. The formal complaint was filed on May 29, 1973, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleged in its formal complaint that on November 
25, 1972, it shipped from California a carload of celery for 
$2,810.00, and that upon arrival respondent accepted the celery. 
Respondent, in denying this, contended that the complainant 
violated the contract by shipping celery having excessive decay 
and which therefore was not accepted until complainant told the 
broker to do so. Respondent further alleged that upon resale, 
complainant authorized the broker to allow a deduction of $2.25 
per crate from the invoice price making the amount of $1,291.25 
total payment of the shipment. 
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The broker admitted that complainant told him to have 
respondent break the carload of celery, however he also stated 
that he individually made the allowance of $2.25 per crate without 
consulting complainant, and that complainant never accepted the 
adjustment as binding. Respondent, as the party affirmatively 
relying upon the broker’s representation, has the burden of 
proving that the broker had authority to make such represen- 
tation. Since there was no such proof, and the broker himself 
admitted never receiving authority, the adjustment was not 
binding on complainant. Thomas J. Maloney v. Frank’s Food 
Fair, Inc., and/or Edward & Son, 20 A.D. 259 (1961). 


Complainant’s instructions to break the car of celery, and its 
subsequent promise to consider damages is also insufficient to be 
considered an adjustment. It does not appear that the parties 
agreed to make any allowance on the price. Complainant’s offer 
can only be construed as an offer to consider an allowance on the 
price after respondent completed disposition of the shipment. 
Since nothing further was done to consummate an agreement, 
respondent has not established the right to an allowance. 
Christensen Bros. v. Hecht Produce Co.,17 A.D. 313 (1958). 


Respondent’s only claim that we can take cognizance of is in 
breach of warranty. Having accepted the goods, respondent is 
liable to complainant for the purchase price less damages 
sustained as a result of any breach of contract by complainant. 
The burden of proof is on respondent to prove the alleged breach, 
and the extent of damages resulting therefrom. Joe Belson v. 
Hoosier Potato Co., Inc., 23 A.D. 1570 (1964). 


It is respondent’s contention: that the celery in question was 
not in suitable shipping condition at the time of shipment on 
November 25, 1972. The warranty of suitable shipping condition 
applies when the commodity at the time of sale is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination point of the contract of sale. 


Respondent has shown by a Federal Inspection Certificate that 
the goods upon arrival showed abnormal deterioration. There is 
no evidence that transit conditions were not normal. There is also 
no evidence to support complainant’s contention that the Freon in 
the carrier had been frozen, evidencing abnormal transportation 
service. It is therefore concluded that the shipment suffered no 
abnormal conditions while in transit, which would cause or 
aggravate the deterioration found in the celery. We conclude the 
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celery was not in suitable shipping condition at the time of sale. 


We now consider the question of damages sustained by 
respondent as a result of complainant’s breach of the warranty of 
suitable shipping condition. The measure of damages for a breach 
of warranty in regard to accepted goods is the difference at the 
time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. In fixing the value of the goods accepted, the proceeds 
obtained in resale may be used as determining the value if the 
resale is prompt and proper. As a means of establishing the value 
of goods meeting contract requirements, and in the absence of 
other evidence, we will accept the total of the f.o.b. contract price 
plus freight to destination. Freshpict Foods Inc. v. Charles P. 
Sweeney Co., 30 A.D. 403 (1971). The resale of the celery oc- 
curring one day after acceptance was prompt and therefore the 
price received of $2,968 can be taken as reflecting the value of the 
goods received by respondent. 


The delivered cost of the celery consists of the f.o.b. price of 
$2,810 plus freight in the amount of $1,280.73 or a total of 
$4,090.73. The difference between the delivered cost and the 
proceeds of the resale, or $1,122.73 represents respondent’s 
damages. In addition, respondent incurred a terminal fee of $12 
and cartage in the amount of $168. Consequently, respondent’s 
total damages are $1,302.73. 


The total purchase price of the shipment was $2,810. Deducting 
respondent’s damages of $1,302.73 and the $1,291.25 already paid 
by respondent or $2,593.98, leaves a balance due complainant of 
$216.02. The failure of respondent to pay complainant this 
amount is a violation of Section 2 of the Act. Reparation should be 
awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $216.02 with interest thereon at the 
rate of 8 percent per annum from January 1, 1973, until paid. 
Copies of this order shall be served upon the parties. 
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(No. 15,986) 


J. C. Spivey Company v. Dino Propuce. PACA Docket No. 
2-2533. Decided August 20, 1974. 


Melons — Load Nos. ACLZ 1083, REAZ 709967, and RSCZ 70735 — Adjust- 
ed prices on — full payment 


Where the evidence supports respondent’s testimony that price adjustments 
were agreed upon on the melons in these loads, the payments made to 
complainant by respondent therefor constituted payment in full. 


Load RSCZ 707874 — alleged breach of contract — failure to prove — liability 
for total contract price 


Where respondent failed to have the melons in this load inspected and also failed 
to submit other evidence proving breach of contract, respondent is liable to 
respondent for the full contract price of this load in the amount of $1,083.20. 


Load MD-8019 — Underweight — adjusted price — agreement established — 
Unloading charge disallowed 


Where the parties agreed to adjust the price downward on load MD-8019, but 
there is no basis for allowing the unloading charge claimed by the respond- 


ent, respondent is liable to complainant for the adjusted price on such load, 
in the amount of $830.88. 


Load FLA 7-623 — Evidence of condition of melons — failure to submit — 
Failure to establish breach of contract 


Where respondent failed to establish breach of contract by complainant with 
respect to load FLA 7-623, respondent is liable to complainant for the full 
contract price thereof, in the amount of $791.50. 


Where the total due and owing complainant on all the loads in issue is $7,323.33, 
and respondent has already paid complainant an amount of $4,617.75 there- 
on, reparation of $2,705.58 is awarded complainant as stated in the order 
herein. 

Malcolm H. Waldron, Philadelphia, Pa., for complainant. 

Paul Parsons, Providence, R. I., for respondent. 
Darrel Spader, Field Presiding Officer. 
Morris Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $3,608.86 
in connection with six shipments of watermelons in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to the complainant. Respondent 
requested an oral hearing which was held at Warwick, Rhode 
Island on August 30, 1973. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, John C. Spivey, is an individual doing 
business as J. C. Spivey Company whose post office address is 
1399 Fifth St., N.E., Washington, D.C. 20002. 


2. Respondent, Anthony D. Dino, is an individual doing 
business as Dino Produce, whose post office address is 553 West 
Shore Road, Warwick, Rhode Island 02889. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 


3. Between June 20, 1971, and August 17, 1971, in the course 
of interstate commerce, complainant sold to respondent six truck 
loads of watermelons for f.o.b. and delivered invoice prices 
totaling $8,226.61. Complainant invoiced each sale as follows: 


Date Truck or Amount 

Sold ToFC Number Terms of Sale of Sale 

6/20/71 ACLZ 1083 2000melons, 43000 lbs. at $2.50/cwt $1,475.00 
+ $400.00 freight 

7/12/71 REAZ 709967 1750 melons, 45350 lbs. at $4.50/cwt $2,040.75 

7/12/71 RSCZ 707353 1600 melons, 46840 lbs. at $4.50/cwt $1,782.80 

- $325.00 freight - 

7/21/71 RSCZ 707874 2050 melons, 46940 lbs. at $3.00/cwt $1,083.20 

-$325.00 freight 

8/17/71 MD-8019 1850 melons, 43890 lbs. at $2.40/cwt $1,053 .36 

8/17/71 FLS 7-623 1585 melons, 40950 lbs. at $1.95/cwt $ 791.50 

Total $8,226.61 


4. Respondent received and accepted all six loads. However, he 
paid only $1,299.06 with respect to load #ACLZ 1083; $1,746.67 
with respect to load #REAZ 709967, and $1,572.02 with respect to 


*This was actually invoiced at $1,183.20 due to a mathematical error which was 
corrected in the complaint. 
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load #RSCZ 707353 for a total of $4,617.75. No payments were 
made with respect to any other load. 


5. The formal complaint was filed on February 11, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that he sold respondent six truckloads of 
watermelons for $8,226.61 for which he has received only 
$4,617.75. He has instituted this proceeding to recover the 
balance. For his part, respondent does not deny having received 
or accepted the watermelons. In his answer, he asserted that the 
dispute had been settled, and that the payments received by 
complainant had been accepted as payment in full. At the 
hearing, however, respondent seemed to take the position that the 
payments had been accepted in full satisfaction only with respect 
to certain loads. With respect to the remaining loads, respondent 
appeared to assert that the complainant had breached his implied 
warranty of merchantability by delivering decayed or defective 
melons. 


Since there is no dispute concerning respondent’s receipt and 
acceptance of the watermelons, he is liable for the contract price 
less any damages shown to have been caused by complainant. The 
burden of proof is on respondent to show such a breach, as well as 
any price adjustment or accord and satisfaction, by a prepon- 
derance of the evidence. Ruby Robinson Co., Inc. v. Melvin Olsen 
Produce, 30 A.D. 578. 


Respondent testified that he had several telephone con- 
versations with the complainant personally concerning the 
condition of the watermelons upon their arrival. He testified that 
during the conversations, Mr. Spivey had agreed to a price ad- 
justment as to load numbers ACLZ 1083, REAZ 709967, and 
RSCZ 707353, and that the checks sent with respect to these loads 
were in the amount of the adjusted prices in each case. To support 
his contention, copies of written statements which he stated he 
sent to complainant to confirm these conversations were in- 
troduced into evidence along with copies of the checks used in 
payment, which had been accepted and deposited by complainant. 
Complainant did not deny that the conversations concerning 
adjustments were had with respondent, and no testimony or 
deposition from Mr. Spivey was submitted to rebut respondent’s 
evidence. We find therefore that the payments made by respond- 
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ent, $1,299.06 for load ACLZ 1083, $1,572.02 for load RSCZ 
707353, and $1,746.67 for load REAZ 709967, constituted full 
payment for the loads in question. 


Respondent testified further that load RSCZ 707874 was 
completely unacceptable to him, and had to be dumped. This load 
was apparently shipped on a delivered basis. Respondent, 
however, did not have the melons inspected or submit any other 
evidence proving a breach of contract by complainant as to this 
load. Accordingly, respondent is liable for the full purchase price 
for this load, $1,083.20. 


We turn now to load MD-8019 for which respondent had sent a 
check to complainant in the amount of $790.88 on which he had 
stopped payment. This load was invoiced for $1,053.36. Respond- 
ent testified that he and Mr. Spivey had orally agreed to a 
downward adjustment of this invoice due to the fact that it had 
arrived in Rhode Island underweight. Complainant’s invoice 
shows that the contract was for 1,850 melons weighing 43,890 
pounds at $2.40 per hundredweight. Respondent testified that the 
truck was 5,128 pounds underweight. However, the statement 
which he introduced into evidence which he stated was to confirm 


his telephone conversation with Mr. Spivey states in pertinent 
part: 


“Received 1625 melons Good order 
Net weight 34620 
at 2.40 cwt del ... 
$830.88 
Less unload 40.00 
$790.88”’ 


He also introduced weigh tickets for the truck in question which 
indicated a net weight of 35,960 pounds. His check bore a similar 
notation. Complainant’s invoice, which complainant introduced 
into evidence, contained the following notations: 


“‘Recvd 34620 
Deducted 9270 lbs.” 


The original invoice price had a line through it, and the num- 
bers 830.88 inserted directly underneath. Under these cir- 
cumstances, we are persuaded that the parties did agree that the 
price be adjusted downwards to $830.88. However, we find no 
basis for allowing the additional $40.00 unloading charge claimed 
by respondent. Accordingly, respondent is liable to complainant 
for the adjusted purchase price of this load. 
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We now turn to load FLA 7-623. Respondent testified that this 
load was so defective that a portion of it had to be dumped. He 
further testified that he had tried to salvage a portion of the load 
by selling it to one Conrad Ferla at a reduced price, but that the 
melons were so bad that Mr. Ferla declined to pay for them. 
Respondent did not have the load inspected and stated that Mr. 
Feria was not available to testify concerning the quality of the 
melons. However, complainant agreed to permit respondent to 
submit an invoice or memorandum of the resale to Mr. Ferla 
which could be regarded as some evidence of the condition of the 
melons at that time. However, respondent has not taken ad- 
vantage of this opportunity. In any case, we do not believe that 
respondent has established any breach of the contract by com- 
plainant with respect to this load. Accordingly, we find that 
respondent is liable for the full purchase price of $791.50. 


Based upon the foregoing, we find that complainant is due a 
total of $7,323.33 less $4,617.75 previously paid by respondent, or 
a balance of $2,705.58. Respondent’s failure to pay complainant 
this amount is a violation of Section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall 
pay to the complainant, as reparation, $2,705.58, with interest 
thereon at the rate of 8% per annum from September 1, 1971, 
until paid. 


Copies of this Order shall be served upon the parties. 


(No. 15,987) 


In re Hupson Housg, Inc. PACA Docket No. 2-2947. Decided 
August 24, 1974. 


Purchase price — failure to pay in full — repeated and flagrant violations — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and re- 
gulations in failing to pay in full for perishable agricultural commodities 
as found herein, the facts and circumstances of such violations shall be 
published. 
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Garrett B. Stevens, for complainant. 
William M. McAllister, Portland, Oregon, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding initiated pursuant to the 
Perishable Agricultural Commodities Act, 1930, as amended, (7 
U.S.C. 499a, et seq.), which will be referred to herein as the 
“‘Act”’. The complaint charges the respondent with violations of 
Section 2 of said Act (7 U.S.C. 499b). It alleges that during July 
and August 1972 respondent purchased in interstate commerce 
perishable agricultural commodities and failed to make full timely 
payment of the purchase price to the extent of $48,199.58. Willful, 
flagrant and repeated violations of said Section 2 of the Act (7 
U.S.C. 499b) is alleged. In addition, respondent is alleged to have 
failed to satisfy certain reparation awards issued against respond- 
ent after formal reparation complaints had been filed, in con- 
nection with the transactions alleged herein. 


In answer to the complaint, respondent admitted all of the 
allegations therein, except that respondent denied the precise 
dates which the complainant had alleged the payments came due, 
and further denied that the failure to make full timely payment 
constituted willful, flagrant or repeated violations of Section 2 of 
the Act. Mitigating circumstances were pleaded in defense. At the 
time of hearing respondent admitted failure to make full timely 
payment in the 48 transactions alleged in the complaint, and 
argued that this amounted to six failures rather than 48 failures as 
complainant said, based on the theory that the transactions 
falling payable on a particular day constituted one violation for all 
transactions due that day. 


The following findings and conclusions have been made after a 
full consideration of the entire record and all evidence received 
therein, and are based upon the more persuasive, credible, reliable 
and substantial evidence. All motions, objections, contentions or 
arguments presented by the parties have been considered and 
weighed whether or not specifically mentioned herein, and those 
that are inconsistent with these findings, conclusions and decision 
as shown herein are denied or found to be without persuasive 
merit. 
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I 


The respondent, Hudson House, Inc., is an Oregon corporation 
with its principal offices located in Portland, Oregon. It was 
licensed under the Act from February 14, 1967 with annual 
renewals of that license through February 14, 1972. That license 
was suspended automatically by operation of law on February 9, 
1973 when respondent failed to satisfy reparation awards. It was 
then terminated February 14, 1973 by reason of failure to renew 
it. 


During the period July 10, 1972 through August 6, 1972 
respondent purchased 48 lots of perishable agricultural com- 
modities as itemized in the complaint from five (5) sellers, and 
failed to make full payment of the agreed purchase price. The total 
deficit payment at the time the complaint was issued was 
$48,199.58, and no payment had been made at the time the oral 
hearing was held July 31, 1973.' 


The respondent’s failure to pay the five (5) sellers in the 48 
transactions concerned on the six dates when respondent under its 
theory admits the payments became due constitutes willful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). Further, it is determined that respondent’s failure to make 
full timely payment in the transactions constituted 48 violations 
of Section 2 of the Act, and not merely six violations as contended 
by respondent. 


II 
The pertinent portion of Section 2 (7 U.S.C. 499b) states: 


“It shall be unlawful in or in connection with any transactions in 
interstate or foreign commerce... . 


(4) for any commission merchant, dealer, or broker . . . to fail or 
refuse truly and correctly to account and make full payment 
promptly in respect of any transaction in any such commodity to the 
person with whom such transaction is had....”’ 


Further, Section 8 of the Act (7 U.S.C. 499h) provides in 
pertinent part: 


“‘(a) Whenever (a) the Secretary determines, as provided in Section 
6, that any commission merchant, dealer, or broker has violated any 
of the provisions of Section 2, . . . the Secretary may publish the 


1. However, in post hearing briefs respondent indicates some partial distribution 
of funds has been made in partial payment of the transactions. 
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facts and circumstances of such violation and/or, by order, suspend 
the license of such offender for a period not to exceed ninety days 
except that, if the violation is flagrant or repeated, the Secretary 
may, by order, revoke the license of the offender;”’ 


Respondent has admitted each of the interstate commerce 
transactions as alleged, except for the precise ‘“‘due date’’ set 
forth, and claims in the alternative that custom in the industry or 
trade in that region allows payment to be made twice a month, 
rather than 10 days after the shipment is received. The evidence 
fails to establish such a ‘‘custom”’ but it does establish that this 
respondent did pay on this timetable for many years, without 
complaint concerning it. However, be that as it may, the evidence 
still shows that respondent failed to make payment for about a 
year or longer from the dates respondent admitted payments 
came due. 


Section 2 of the Act speaks in terms of failure to pay with 
respect to ‘‘transactions’’, and not with respect to ‘‘due date”’ of 
payment. Respondent’s argument that the multiple transactions 
falling due on any particular date become consolidated so as to 
form one violation for that date, is not persuasive nor acceptable. 
It is rejected. However, even if it were correct, the difference 
would not significantly alter the ultimate result. Six violations 
constitute repeated violations of the Act. See In re Harrisburg 
Daily Market, Inc., 20 A.D. 955 (1961); aff'd. sub nom 
Harrisburg Daily Market v. Freeman, 309 F.2d 647 (D.C. Cir., 
1962); cert. denied (372 U.S. 976); In re George Steinberg and 
Sons, Inc. v. Butz, 491 F.2d 988 (5th Cir. 1974). However, herein 
it is determined that there were 48 violations. 


The respondent had not shown a profit in three years. It had a 
“cash shortage” in 1971-2. This was the subject of ‘‘almost 
weekly”’ discussions with the banks. About $5 million in open 
unsecured demand notes renewable every 90 days in order to 
adjust the interest rates existed for about 35 years. This was said 
to be a trade practice. This long term continuing loose 
arrangement became less satisfactory to the bank and efforts were 
made in 1971-2 to tighten the relationship and make the loans 
more secure. Respondent continued its operations in the face of its 
losses and increasing tensions with the bank. 


More specifically, respondent did not alter its business 
programs in the light of the increased risk to its producers, 
customers, and creditors. Nor did it alter its financial 
arrangements beyond those which were forced upon it. This 
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continued even after specific warnings in February-March 1972 
that the financing of the packing operation was no longer 
desirable, and after the July bank demand of full payment of the 
notes in ten days. It continued to do business knowing that it was 
in financial difficulty and acted with the knowledge that each 
subsequent transaction could result in a violation of Section 2 of 
the Act. Respondent showed unabated willingness to assume this 
risk in continuing operations in this fashion in the face of this long 
history. Respondent’s violations are clearly both flagrant and 
repeated. Zwick v. Freeman, 373 F.2d 110 (2nd Cir. 1967), cert. 
denied 389 U.S. 835 (1967); Steinberg, supra. 


Furthermore, the inability of respondent to work out 
satisfactory financing arrangements with its bank, and its 
consequential federal tax complications, and creditors committee 
agreement are not meritorious defenses here. The mitigating 
circumstances alleged by respondent all go to the relationship 
between the respondent and its creditors. “A disciplinary 
proceeding does not deal with the relations of the respondent to 
his creditors for the purposes of seeking compensation for the 
creditors but involves the relationship of the respondent to the 


public at large, at least to that part of the public in the business of 
selling and buying perishable agricultural commodities.”” In re 
Edward M. Hall d/b/a Tri-State Brokerage Co., 12 A.D. 725 
(1953). 


The Federal Tax complications and the agreement with the 
creditors committee not to favor any creditor over the other 
creditors all followed the failure to “promptly pay” violations 
here. The loose financing arrangements which were the source of 
continuing concern, discussion and negotiations, were the 
triggering cause of the ‘‘failure to promptly pay’’ when they were 
abruptly terminated. This was a calculated risk respondent chose 
to assume, and which went against it. 


In a memorandum accompanying respondent’s brief it is argued 
that the effect of a finding that the corporate respondent com- 
mitted repeated and flagrant violations of the Act would fall 
mainly upon two former employees of the corporation, rather than 
on the corporate respondent itself since it no longer engages in 
any activities regulated under this Act. 


Section 8(b) of the Act (7 U.S.C. 499h(b)) prohibits other 
licensees from employing any person who had been “responsibly 
connected”’ with this corporate respondent. 
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Section 1 (9) (7 U.S.C. 499a(9)) states that: 


“The term ‘responsibly connected’ means affiliated or connected 
with a commission merchant, dealer, or broker as (A) partner in a 
partnership, or (B) officer, director, or holder of more than 10 per 
centum of the outstanding stock of a corporation or association . . .”’ 


Those individuals who may be encompassed within this 
statutory definition as ‘‘responsibly connected’’ with this cor- 
porate respondent are not parties to this administrative 
disciplinary proceeding. Consequences that may flow from an 
otherwise justified and warranted finding of ‘‘flagrant or repeated 
violations” by the corporate respondent cannot be used to avoid 
such a finding. The issues raised by the pleadings herein cannot 
be expanded to cover this problem. The constitutionality of this 
provision has been approved by the Court in Zwick and Steinberg 
supra. The relief sought on this ground cannot be granted in this 
proceeding. Incredible as it may seem, relief in another forum may 
also be doubtful. Birkenfield v. U.S. 369 F.2d 491 (3rd Cir. 1966). 


Ill 


By reasons of facts as set forth above, the corporate respondent 
has wilfully, repeatedly and flagrantly violated Section 2 of the 
Act (7 U.S.C. 499b) in that it failed to promptly pay creditors, for 
which publication of the facts and circumstances has been 
requested, and is appropriate. 


ORDER 


(1) It is hereby ordered that the findings and circumstances in 
connection therewith shall be published. 


(2) This Order shall be effective from the 6th day after the 
Decision and Order become final.* 


(3) Pursuant to the Rules of Practice (7 CFR 47.1 et seq.) 
governing procedures under the Act, this Decision and Order 
become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party hereto within 
30 days after service hereof, as provided in Sections 47.30(c) of the 
Amended Rules of Practice as published in the Federal Register of 
November 5, 1973 (38 FR 30444). 


*The Decision and Order became final August 24, 1974. --Ed. 
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(No. 15,988) 


In re Rusy Propuce Co., Inc. PACA Docket No. 2-3230. Decided 
July 24, 1974. 


Flagrant and repeated violations — failure to pay in full — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and re- 
gulations in failing to make full payment for 315 lots of perishable agri- 
cultural commodities purchased in commerce, respondent’s license as a 
registrant under the Act is revoked. 


Thomas R. Clark, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on February 4, 1974, by 


the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondent purchased, received, 
and accepted 315 lots of vegetables, all being perishable 
agricultural commodities in interstate commerce, from 26 sellers, 
but failed to make full payment of the agreed purchase prices to 
the sellers in the amount of $322,365.20. 


A copy of the Complaint was mailed to respondent by certified 
mail on February 4, 1974. On March 1, 1974, the Complaint was 
returned to the Hearing Clerk, U.S. Department of Agriculture, 
marked unclaimed, and on that same day the complaint was 
remailed to respondent by regular mail, addressed to its last- 
known place of business, as provided for in section 47.4 of the 
Rules of Practice (7 CFR 47.4). The time for an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing, pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Ruby Produce Co., Inc., is a New Jersey 
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corporation whose last known mail address is State Farmers 
Market, Room 72, Pompano Beach, Florida 33060. 


2. Pursuant to the licensing provisions of the Act, license No. 
671593 was issued to respondent on March 9, 1967. This license 
had been renewed annually, until March 9, 1974, its most recent 
anniversary date. Due to the failure by respondent to file a 
renewal application and to file a license fee, its license lapsed on 
March 9, 1974. 


3. As set forth more fully in the Complaint, during the period 
June 1972, through June 1973, respondent purchased, from 26 
sellers, 315 lots of vegetables, all being perishable agricultural 
commodities, received in interstate commerce, and accepted 
without complaint, but failed to make full payment of the agreed 
purchase prices to the sellers of $322,365.20. 


4. On June 12, 1973, respondent filed a petition in bankruptcy 
in the United States District Court for the District of New Jersey, 
Camden, New Jersey, and subsequently was adjudicated a 
bankrupt. 


CONCLUSIONS 


Respondent’s failure to make full payment with respect to the 
315 transactions, as set forth in Finding of Fact 3 and in 
paragraph 3 of the Complaint, constitutes willful, flagrant, and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ORDER 
Respondent’s license is revoked. 


This Order shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final July 24, 1974. --Ed. 
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(No. 15,989) 


NATIONAL Propuce Co. or Miami, Inc. PACA Docket No. 2-3416. 
Decided July 26, 1974. 


Net proceeds — failure to make full payment of promptly — Sanction 


Where respondent violated the Act and regulations in failing to make full pay- 
ment promptly to shippers the net proceeds of 93 lots of perishable agri- 
cultural commodities which it accepted on consignment and sold, respond- 
ent consented to the issuance of the suspension order herein. Respondent’s 
license under the Act is suspended for a period of 45 days as stated in 
the order. 


Garrett B. Stevens, for complainant. 
Arthur Slavin, New York, N. Y., for respondent. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on July 10, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that during the period January 1972 through 
September 1973, respondent received in interstate commerce, on 
consignment, 93 lots of fruits and vegetables, all being perishable 
agricultural commodities, from 47 shippers, accepted and sold 
these commodities, but failed to account truly and correctly and 
to make full payment promptly to the shippers the net proceeds 
realized in the amount of $48,367.30. 


A copy of the Complaint was served upon respondent, and on 
July 18, 1974, respondent filed an answer in which it admitted all 
of the allegations in the Complaint, admitted the jurisdiction of 
the Secretary in this matter, waived oral hearing, waived the right 
of appeal, waived oral argument before the Secretary, waived the 
provisions of Section 10 of the Act with respect to 10 days notice 
before an Order can take effect, and waived the issuance of an 
Initial Decision by the Administrative Law Judge, and further 
consented to the issuance of a Final Order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
and suspending its license for a period of 45 days commencing at 
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the close of business August 17, 1974. Complainant has consented 
to the issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, National Produce Co. of Miami, Inc., is a 
Florida corporation whose address is 1930 N. W. 23rd Street, 
Miami, Fiorida 33142. 


2. Pursuant to the licensing provisions of the Act license No. 
046250 was issued to respondent on April 6, 1937. This license has 
been renewed annually, presently is in effect, and next is subject 
to renewal on or before April 6, 1975. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period January 1972 through September 1973, respondent 
received in interstate commerce, on consignment, 93 lots of fruits 
and vegetables, all being perishable agricultural commodities, 
from 47 shippers, accepted and sold these commodities, but failed 
to account truly and correctly and to make full payment promptly 
to the shippers the net proceeds realized in the amount of 
$48 367.30. 


5. Respondent has made full restitution to the 47 shippers 
involved herein in the amount of $48,367.30. 


6. Respondent has consented to issuance of an Order 
suspending its license for a period of 45 days effective at the close 
of business August 17, 1974. 


CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and to make full payment promptly of the net proceeds due to 
shippers with respect to the 93 transactions as set forth in 
paragraph 3 of the Complaint constitute wilful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order 
suspending its license for a period of 45 days commencing at the 
close of business August 17, 1974. Complainant has recommended 
and consented to the issuance of such an Order. An Order to that 
effect should be issued. 
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ORDER 
Effective August 18, 1974, respondent’s license is hereby 
suspended for 45 days. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


(No. 15,990). 


In re FatrFiE_Lp Propucts, Inc. PACA Docket No. 2-3269. Decided 
July 29, 1974. 


repeated and flagrant violations — failure to make full payment when due — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and re- 
gulations in failing to pay promptly and in full for perishable agricultural 
commodities purchased in commerce, the facts and circumstances of such 
violations shall be published. 


John Vetne, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on March 15, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent purchased, received, and accepted 
3,175 lots of potatoes, a perishable agricultural commodity, in 
interstate commerce from 23 sellers, but failed to make full 
payment promptly of the agreed purchased prices to sellers. 


A copy of the complaint was served upon respondent on March 
20, 1974, which complaint has not been answered. The time for an 
answer having run, and upon the motion of complainant for the 





1186 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1185 


issuance of a Decision, the following Decision and Order is issued 
without further investigation or hearing, pursuant to Section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Fairfield Products, Inc., is a South Dakota 
corporation, whose last known mail address is P.O. Box 70, 
Clark, South Dakota. 


2. Respondent is not licensed, nor was it licensed, but was 
subject to license at the time of the transactions listed herein. On 
July 16, 1973, respondent filed an incomplete application for 
license under the Act, admitting that it had operated subject to 
the licensing provision of the Act since March 1971. 


3. During the period August 1971, through February 1973, 
respondent purchased, received, and accepted without complaint, 
or after adjustment, numerous lots of potatoes, a perishable 
agricultural commodity, in interstate commerce, but failed to 
make full payment promptly of the agreed purchase prices, or 
balances thereof, to the 23 sellers. The total of the agreed pur- 


chase prices, or balances thereof, which remains unpaid for the 50 
transactions involved herein is $263,729.54 as set forth in 
paragraphs 4 and 5. 


4. During the period August 1971, through October 1971, 
respondent received and accepted in interstate commerce, 3,147 
lots of potatoes pursuant to 22 transactions with 22 growers on 
contracts negotiated during December 1970. The contract terms 
for payment to the growers were ‘‘payment for all of such ac- 
ceptable potatoes shall be as follows: 25 % of the total purchase 
price within 10 days after delivery and grading: 35% on the 
following 1st day of January: 40 % on the following lst day of 
A, sis 


Respondent paid the first two installments specified in the 
contracts, but has failed to make the third and final payment to 
the growers. These unpaid obligations total $222,598.94 and are 
outlined in detail in paragraph 4 of the complaint. 


5. During January and February 1973, respondent received 
and accepted in interstate commerce 28 lots of potatoes purchased 
from H. C. Schmieding Produce Co., Inc., Springdale, Arkansas. 
The total agreed purchase price for these transactions was 
$41,130.60, none of which has been paid by respondent. The 
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details of these 28 transactions are outlined in paragraphs 5 of the 
complaint. 


6. On or about May 4, 1973 three of the growers caused to be 
filed against respondent an involuntary Petition in Bankruptcy in 
the United States District Court for the District of South Dakota, 
Northern Division, case No. 73-1022. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
of the agreed purchase prices, or balances thereof, as alleged in 
paragraphs 3, 4 and 5 of the complaint were willful, and constitute 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


The facts and circumstances set forth above shall be published. 


This order shall become effective on the eleventh day after this 
decision becomes final.* 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,991) 


BusHMAN BROKERAGE, INc. v. ATLANTIC PRopucE Company, INc. 
PACA Docket No. 2-3087. In order issued August 13, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,992) 


Jack Matt Potato Co., Inc. v. HANover INTERNATIONAL 
Corporation. PACA Docket No. 2-2955. In order issued 
August 13, 1974, by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final July 29, 1974. --Ed. 
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(No. 15,993) 


W. Cuas. HEITMULLER Co., INc. v. GuaKas Bros., Inc. PACA 
Docket No. 2-3261. In order issued August 16, 1974, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL — COMPLAINT WITHDRAWN 
as to Mo-Bar 


(No. 15,994) 


JOHN MANNING & Co., INc. v. Mo-Bar Propuce Co. and/or JERRY 
CovinGTON BroKERAGE Co. PACA Docket No. 2-3554. Dis- 
missed as to respondent Mo-Bar Produce Co. in order issued 
August 29, 1974, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 15,995) 


. Harris & Company v. ANGELERI Propuce. PACA Docket 
No. 2-3427. Reparation of $225,000 with 8 percent interest 
from March 1, 1974, awarded complainant against respond- 
ent in order issued August 13, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,996) 


MARKET PRE-Pak, INc. v. JoHN P. MILLER WHOLESALE PRODUCE. 
PACA Docket No. 2-3438. Reparation of $15,800.00 with 8 
percent interest from March 1, 1974, awarded complainant 
against respondent in order issued August 13, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,997) 


SmitH Potato Co. v. Bert P. Castitte. PACA Docket No. 2-3425. 
Reparation of $3,012.25 with 8 percent interest from October 
1, 1973, awarded complainant against respondent in order 
issued August 13, 1974, by Donald A. Campbell, Judicial 
Officer. 
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(No. 15,998) 


A. PELLEGRINO & Son v. MAINE BANANA Corporation. PACA 
Docket No. 2-3429. Reparation of $1,167.56 with 8 percent 
interest from April 1, 1974, awarded complainant against 


respondent in order issued August 14, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,999) 


Wapve HatcuHer and D. C. Ho.ianp v. CErRrRuTO Bros. Corp. 
PACA Docket No. 2-3430. Reparation of $3,713.46 with 8 


percent interest from January 1, 1974, awarded complainant 
against respondent in order issued August 14, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,000) 


CLARENCE Myers v. Gata Bros. Propuce Co., Inc. PACA Docket 


No. 2-3432. Reparation of $3,290.50 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 


ent in order issued August 14, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,001) 


SOUTHEASTERN ToMATO Co. v. RANDLES Propuce. PACA Docket 
No. 2-3421. Reparation of $1,622.50 with 8 percent interest 
from February 1, 1974, awarded complainant against re- 


spondent in order issued August 14, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,002) 


SuNSHINE Tomato Co., Inc. v. MAINE BANANA CORPORATION. 
PACA Docket No. 2-3428. Reparation of $8,900.00 with 8 
percent interest from January 1, 1974, awarded complainant 

against respondent in order issued August 14, 1974, by 

Donald A. Campbell, Judicial Officer. 
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(No. 16,003) 


G & S Propuce Co., Inc. v. Gata Bros. Propuce Co., Inc. PACA 
Docket No. 2-3433. Reparation of $341.25 with 8 percent 
interest from March 1, 1974, awarded complainant against 
respondent in order issued August 15, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,004) 

Hetms Potato Co. v. AMERICAN Brokers, Inc. PACA Docket 
No. 2-3442. Reparation of $7,625.00 with 8 percent interest 
from February 1, 1974, awarded complainant against re- 
spondent in order issued August 15, 1974, by Donald A. 
Campbell, Judicial Officer. 

(No. 16,005) 


PHILADELPHIA PropucE CrepiIt & COLLECTION BurREAvU v. J. S. 


Kassour & Son, Inc. PACA Docket No. 2-3439. Reparation 
of $13,523.50 with 8 percent interest from March 1, 1974, 
awarded complainant against respondent in order issued 
August 15, 1974, by Donald A. Campbell, Judicial Officer. 


(No. 16,006) 


Sor Sains, Inc. v. Bit Koustenis & Co., Inc. PACA Docket No. 
2-3440. Reparation of $336.50 with 8 percent interest from 
April 1, 1974, awarded complainant against respondent in 
order issued August 15, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,007) 


Tri Me Potato Company v. AMERICAN Brokers, Inc. PACA 
Docket No. 2-3441. Reparation of $19,750.00 with 8 percent 
interest from February 1, 1974, awarded complainant 
against respondent in order issued August 15, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,008) 


Martin Propuce Company, Inc. v. Gata Bros. Propuce Co., 
Inc. PACA Docket No. 2-3447. Reparation of $1,424.50 with 
8 percent interest from February 1, 1974, awarded com- 
plainant against respondent in order issued August 22, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,009) 

SaLt City Propuce Co., Inc. v. Cayuca Foops. PACA Docket 
No. 2-3426. Reparation of $3,596.09 with 8 percent interest 
from February 1, 1974, awarded complainant against re- 
spondent in order issued August 22, 1974, by Donald A. 
Campbell, Judicial Officer. 

(No. 16,010) 


Sat City Propuce Co., Inc. v. CHEer’s Propuce Company. PACA 


Docket No. 2-3448. Reparation of $5,451.05 with 8 percent 
interest from April, 1974, awarded complainant against 
respondent in order issued August 22, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,011) 


HoLitaNDALE MARKETING AssOcIATION v. Bert P. CastittE. PACA 
Docket No. 2-3458. Reparation of $2,743.40 with 8 percent 
interest from December 1, 1973, awarded complainant 
against respondent in order issued August 29, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,012) . 


JoHN Mannine & Co., Inc. v. JERRY CovINGTON BROKERAGE Co. 
PACA Docket No. 2-3354. Reparation of $10,265.00 with 8 
percent interest from December 1, 1973, awarded com- 
plainant against respondent in order issued August 29, 1974, 
by Donald A. Campbell, Judicial Officer. 





11922 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1192 


(No. 16,013) 


Market Pre-Pak, Inc. v. Bert P. CastittE. PACA Docket No. 
2-3457. Reparation of $2,731.25 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 
ent in order issued August 29, 1974, by Donald A. Campbell, 


Judicial Officer. 


(No. 16,014) 


THE OLATHE Potato Growers’ Coop. Assn. v. AMERICAN BROKERS 
Inc. PACA Docket No. 2-3459. Reparation of $8,245.06 
with 8 percent interest from April 1, 1974, awarded com- 
plainant against respondent in order issued August 29, 1974, 


by Donald A. Campbell, Judicial Officer. 
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IMPROPER AND UNFAIR PRACTICES 
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ORDER 
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Suspension for six months 


SCALES 
Back-balancing of 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


Where respondent had ample time to inspect and 
did not do so before acceptance, he may not 
revoke acceptance 


ADJUSTED PRICES 
Full payment of 
APPEAL INSPECTION 
Procedure of 
AGREEMENT 
On adjusted price established 
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BANKRUPTCY 


Petition in, with subsequent adjudication as a 
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CAUSE OF ACTION 
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To issuance of suspension order 
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